Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



"i-l 



■•■-•ilMr 

!:.-..f?'!'" ;..T;' 




■• ;'}..■■;!■'.."■•. ,.:;. 

•"iS.i.-'...- ■ . 



■■: ■.■:'"-!'i;5i 



: ;••'■■■■: "li 
:■. ; .■_._; ■ I.-. 






Ow.OXIi 




^:■•S:•'^ 



«■!:■:.: 



■'j:-I: 



r 



\ 







^/9^J/i 



THE 



.••!::::.:=: 






■*•* t 






■■--•' ' ■ ■!. ■■_ 



' '•■ . • "I* 



f'tV'i' : '" ■•••-■;■ 




■ ■ :■ :^::r 



... ■•• ■ .1" 






JURIDICAL ARGUMENT 



THOMAS GEORGE WESTERN, Esq. 



{of the Middle Temple,) 



AGAINST THE DECRKK OF 



THE RIGHT HON. LORD BROUGHAM AND VAUX, 



1.ATK LOHU HIGH CHANCKLLOK OF ENGLAND, 



:^ :M"!; •■"■■•: tton thk casf: of thk iate 



Sir WILLIAM CLAYTON, Bart. 



AND 



THE DUCHY OF CORNWALL; 



WITH MR. WESTERN'S OPINION UPON THE RIGHTS OF THE 
•: i:; i • ■ YOUNGER CHILDREN OF SIR WILLIAM CLAYTON, AND, 

'^■i^^j CONSEQUENTLY, UPON THE RIGHTS OF ALL HIS 

S "=^*^':: LESSEES OF THE KENNINGTON ESTATE. 



.::]••;■&;; london: 

: .•.iJ-r.-slsl"""' • 

*'■-?: i^-:?:"' HOUGHTON AND CO. 30, POULTKY; HPINRY BUTTKKWORTH, 7, FLEET-STREKT ; 

^.1.V:S' ■ HOUGHTON AND GAUBERT, 119, CHANCERY-LANE: AND JOHN BKTT9, 



7. COMPTON-STRKKT, RH rNFWICK-SQU ARK. 



'•' •■•."!a- • ■ 

■ ■■■••■ .: ■.-.•/ v.! 



■•— "~r~~r.— -•«■«-■♦- uri., j«!j_ 



5 n Ti r% ! s ; n n 5 

27N0V19^9 
Ai'uri'J 



L ^ 

g'» ll1 '. II I 



\S\i^f:.:is:,:-.:^:.'--j. Jtu-.urmW 



•i 



THE 

OPINION OF THOMAS GEO. WESTERN, Esq. 

ON 

THE CASE 

OF THE LATE 

SIR WILLIAM CLAYTON, Bart. 

AND 

THE DUCHY OF CORNWALL. 



THIS is a new and extraordinary Case^ of very great value, 
and depending upon a question, to answer which there is no pre- 
cedent upon record. 

The importance and value of. this question^ the magnitude of 
the documentary evidenc^^ luid the' ju^ment of the late Lord 
Chancellor (Brougham) against the Claim, I confess (notwith- 
standing all my experience) makes me enter upon the Case with 
considerable anxiety. 

I have^ however^ at the earnest solicitation of Mr. Haines (with* 
out whose valuable aid I would not have undertaken^ nor could I 
have gone through it), devoted above two entire months to the 
investigation of the evidence, which I have given the best and 
fullest consideration I am able. 

I have traced not only the statute law relating to the Duchy of 
Cornwall, but also the debates upon the introduction of each Bill, 
as fiur as I could; also the reports of the Committees in both Houses 
of Parliament, so as to ascertain, if possible, without doubt, what 
the real, intention pf the Legislature was with regard to the. right 
of the Tenants. 



The first notice I find taken of the Lands belonging or annexed 
to the Duchy (of which the Manor of Kennington forms part of 
the latter class)^ is in the reign of James I.^ when Sir Edward 
Coke (the then Chancellor of the Duchy) considered it necessary, 
from the peculiarity of the tenure, to place the Estates under the 
control and direction of the Parliament^ so that the Lands (many 
of them, including those in question, being unproductive Waste 
Lands and Marshes) might become tenanted and be improved, 
and the Tenants be induced to expend money in improvements, by 
giving them good^ fixed, and indefeasible Estates, which the Legis- 
lature only could do. 

I find, that in every reign the Bills relating to the Duchy Estates 
have been always introduced with the supplies, and referred speci- 
fically to a Committee. 

Upon the introduction of the first Bill, in the 18th James I. 
(1620), for establishing a certain and fixed tenure between the 
Duchy and its Tenants, much discussion took place. There is no 
roll of Parliament existing of this year ; the Act is not, therefore, 
to be had. I collect, however, from the Journals of the Parlia- 
ment, that the Prince Henry having avoided many grants made 
by Queen Elizabeth of the Duchy Lands, of which the Tenants 
had complained, that in order to confirm and make sure the 
Estates of the Tenants, and to strengthen the Leases of such as 
diould take them of the Prince Charles, a Bill was . brought in on 
the 27th February, 1 620, and passed, with the subsidies, by the 
Lords, on the 20th Mardi following, entitled, '^ Ai\ Act to enable 

the Most Excellent Prince Charles to make Leases of Lands> parcel 

of his Highness's Puchy of CornwalL*' 

This Bill was not, however, considered sufficient to protect the 
rights of the Tenants, nor, indeed, to extend to the Manor of 
Kennington> whidb,. as I before have said, is annexed to the Duchy* 
Sir Edward Coke, therefore, on the 3d March, 1623, brought in 
another Bill to the House of Commons, entitled, ''An Act to 
*' enable the Most Excellent Prince Charles to make Leases of 
"■ Lands, parcel of his Highness's Duehy of Cornwall, or annexed, 
^'ttf the same." 

When this Bill passed, a special minute was directed to: be 
entered upon the Journals of the House, to show what wa» the 
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intention df the Legislatifre to give ftith to atKl enooura^^ thdse 
who might then be or become Tenants to improve the Lands. The 
entry i^ as follows : — See Journal of the Hoase of Commons^ voi. i. 
p. 680. 

'* That this law appropriate only to the person of thfe 
" Prince, not to the King, in time of vacation of the PrindB; 
" or to succeeding Princes." 

" There must be a perpetual Estate, or else the hnslbandry 
'' of that country will fail, and, the Lands grow barren.** 

*^ To have this law made so as Leases may at all times 
** be made good." 

This Statute of the 21st James I., cap. 29, recites, '' That the 
then Duke of Cornwall, Prince Charles (afterwards Charles I ) 
was seised of the Dukedom and the possessions thereof, of a state 
of inheritance under a special form of limitation, differing from the 
ordinary roles of inheritance of the common law, whereupon 
questions grew whether Leases made by the Duke should be good 
and effectual in law longer than his life." For avoiding which 
doubt, and to the end that such persons as had taken, or should 
take Leases from the then Duke, might be sure to have good 
Estates, and so be eneoieraged to bestow charges in the building 
and maint'iining of their houses, and good manuring of the Lands 
so demised, or to be demised to them, " U is ordained, established,, 
and enacted. That all Leases then made, or to be made by the then 
Duke, should be good and effectual in law according >4o their 
purport and content against the then King, and against the then 
'* Duke, his heirs and assigns, and all and every other person or 
persons that should inherit or succeed to the Duchy, provided 
that every such Lease in possession be, or should be made, hut 
** for three lives or fewer, or for thirty-Mie years or under, or some 
** other term of years determinable iipon one, two, or three lives^ 
** and not above; and if such Leases be made in reversion, that then 
*' the same, together with the Estates in possession, did not exceed 
** three lives or thirty-dne years, and not dispunishable of waste^ 
'* and so as upon every such Lease be reserved the ancient or most 
" msvalr&fU, vr such rent as had been paid for the greater part of 
*' twenty ytsars before making the Leaiseft, and where no such rant 

2b 



it 



€€ 



it 



" had been reserved^ then a reasonable rent^ not under the tvsentktk 
" part of the dear yearly vahe" 

This was as much as the Parliament could possibly do for the 
Duke in aid of the Charter of Edward III., under which he held 
the Duchy ; any power beyond this would have been a fraud upon 
the succeeding Duke. The reservation of the ancient or most 
ustial rent, and not the best or most improved rent, contemplated 
the accustomed fine to be paid by the Lessees upon renewal, so 
that the Duke, for the time being, should always have a revenue. 

The debates in the House of Commons, upon this Bill, are 
strong collateral evidence of the intention of the Legislature ; the 
Committee having insisted and recorded the intention, that " here 

there must be a perpetual Estate, or else the Lands will grow 

barren, and that this law must be so made as Leases shall at all 
" times be made good." 

Previous to the passing of this Statute (i. e,, in 161 ^T) a Lease 
had been granted of this Estate to Sir Noel Caron^ by the then 
Prince Charles, for twenty- one years, at the ancient rent of 
£16. 10s. 9d. 

Then follows the Satute, 1st Charles I. cap. 2, reciting the 
Statute of James, and because his then Majesty had received 
divers Jines for Leases and Estates contracted for, it is enacted, 
" That all Leases to be made within three years then next 
'' should be good and effectual in law against the then Kingy 
^' and against all persons that ^should thereafter inherit or enjoy 
*' the Duchy, with the same proviso as to the term, and as to- 
** Leases in possession and Leases in reversion," as is in the Statute 
of James, and the same reservation is required of the ancient or 
most usual rent. 

I will pass over the civil wars, and proceed to the time of the 
restoration, where I find the title of Sir William Clayton com- 
mences ; previous to which title, the Statute of 13th and 14th 
Charles II. (1661), c. 4, was passed. This Statute recites. That 
great part of the Lands annexed to the Duchy had been held by 
sundry Leases thereof, made for years, and for one, two, and three 
lives, by means whereof the Tenants having fixed Estates, had been 
encouraeced to improve and manure the same, and therein laid out 
great sums of money in building and otherwise, to the great ad- 



vantage of the public^ and that for twenty years and more then last, 
no such Leases had been legally made, so that it was probable most of 
the Tenants' Estates would be determined, or near determination, 
ere that there could be any Estates well and legally renewed, unless 
remfedy therefore was provided; by means of which determination 
of the Tenants' Leases^ waste^ spoil/ and dilapidation was likely to 
happen, the Lands become worn out and decayed, and great dis- 
turbance and impoverishment to the Tenants. And that, on the 
like consideration. King Charles I. was, by Special Law, enabled to 
make such Leases, it was enacted, " That all Leases then already 
made, or thereafter to be made, within three years then next by the 
then King, should be good and effectual in law, according to the 
purport and content of such Leases, against the then King, his 
heirs and successors, and against, all and every person or per- 
sons that should thereafter inherit or enjoy the Duchy, provided 
that every such Lease in possession should be made but for three 
lives, or fewer, or for thirty-one years or under, or some other term 
of years determinable upon one, two, or three lives, and not 
above. And if such Leases be made in reversion, that then the 
same, together with the Estates in possession, do not exceed 
three lives or thirty-one years, and not dispunishable of waste ; 
and so as upon every such Lease shall be reserved the ancient 
or most usval rent, or more, or such rent as had been paid for 
the greater part of twenty years before making the Leases; and 
where no such rent had been reserved, '' then a reasonable rent, 
not being under the fourth fart of the clear yearly value.'* 

Here we find the great anxiety of the Parliament for the Tenants 
having their Estates legally renewed, by reason of thus having im- 
proved the Duchy Lands, under the faith they had placed in the. 
Parliament that they should have fixed or perpetual Estates; which 
faith the Parliament would have broken had it suffered the Leases 
to determine, and the King to take advantage of such determina- 
tion. The' Parliament has always shewn great jealousy of the 
King's power over these Lands, as against the rights of the 
Tenants. 

In this Statute will be observed a variation from the preceding 
Acts. The rent directed to be reserved being the " ancient or 
most usual rent, or more ;" and where no rent had been reserved. 



tkien the rent wws nal io he under a ane-fanrth fei^t fsf 4he cliMt 
jfealrly valite, whereas, in the former Acts such lastHnentioned rent 
was noi io be under a twentieth part of the clear yearly value. 

At this time every expedient, just and unjust, was resorted to by 
the King for getting money. The King refused to grant Leases 
at the ancient rents ; he demanded fines upon renewal as well as 
increased rents ; and if the Tenants refused these exactions he 
seized their Estates, and granted them to ether persons, which is 
quite parallel with the present case ; and I find that thiis was felt 
so high a ^evance that the Legislature was afterwards obliged t6 
interfere; and in the 22nd of the same King, (1669,) passed ^ 
Statute, which recites ** That many of the Leases belonging to th^ 
Duchy had been granted by Lease to the Tenants, which Leas&^ 
were desired to be renewed by many of the said Tenants ;" and "that 
of late years clivers increased rents had been reserved upofi the 
hased Lands, for the improvement of that revenue, whereof the 
Tenants 'had complained to the King, who was pleased that they 
might compound with his officers for the discharge of the said 
increased rents, and be restored io the old rents'* 

** To the end the same might be effected, and the Tenants beencou* 
raged to renew (heir Leases and Estates, and thereby the better enabled 
to repair their houses, provide for their families, and to improve 
frHEiR Lands, holden of the said Duchy,*' it was enacted ''That 
all Leases then made or to be made within three years then next 
by the then King should be good and effectual in law, according to 
the purport and content of the same, against the then King, hi^ 
heirs and successors^ and against all and every person and persons 
thii should at any time thereafter have, inherit, or enjoy the Duchy; 
Provided that every such Lease in possession, so made or to be 
made, was not made for more than thirty-one years, or for one, 
two, or three lives, and not above ; and if sudi Leases should be 
made in reversion or expectancy, that then the same, together with 
the Estates in possession, did not exceed three lives or thirty-one 
years ; and not dispunishable of waste, and so as upon every such 
Lease should be reserved the ancient or most usual rent, or more, or 
such reni as had been reserved for the greater part of twenty years 
next before the year 1660 ; and when no such had been reserved, 
then a reasonable rent was to be reserved, not under « twentieth 



ppi:t.of lb«^ clear yearly vakie; and all Leasee atkerwU9 mad; or 
t(h 60 made, were declared null and void," And it was ordained and 
^aqt^ Tbi^t ^'jdl coveiianit;s» conditions, reservations^ and other 
agreements contained in every Lease, mads or to be made, should 
l^e. good and effectual in law, according to the words and contents 
oCthe same, as well for and againsJl thetntQ whom the reversion of 
Hfi saff^e^ Ldfids should come, as for and against them to whom 
the, interest in the said Leases shofild come respectively, as if 
t^ }^ing>, at the time of making thereof, were seized of an ab- 
Splujte. Estate of fee, sinaple— '^ Saving to all persons (other than 
to tt^ then King, his, heirs, and all peisons that should there- 
after have, inherit, or enjoy the Duchy,) all such rights, titles, 
estates, customs, interests, tenures, claims, and demands what- 
soever, as they had or ought to have had before the making the 
Act, in as large and ample manner as if the Ac^ had never 
l^e^ had or made." 

,^ P^^yip\ii^ to passing thi&^llj( it was or4^ed in.QmmittBe " That 
it 1^ recommended to thej^rda' Comn^issioners of the Treasury 
to have regard of preference in letting Leases to the ancient Tenants 
of (he Duchy.*' — Journal of the House of Commons, vol. ix. p. 149. 
The Proviso in this Bill was tendered by the House, and after 
twice ri^ading,, it wa^ ];e9plved> ^' l^frat the Proviso be made part 
(rftl^ieBiJir 

The yariation ip thi^ Proviso of this Statute from that in the 

former Statutes of James and.Cbai'les LjjOonili^ ia directing that 

the rent. to be reserved should be the ancient or most usual rent, or 

more, or suchirendas hadbeie^ rese/rvedfmth^gre<iderpart.of twenty 

ifear$ next before the year 1660. Bsrwi^JSN the passing op this 

ACT, AND THAT WHICH PBBCBDBD IT, THR TITLB OP Sift WlL- 
IkIAM: CitATTON COMHBNCES. 

On the 22nd January, 12th Charles II., a Lease of thescite and 
demesne Lands of the manor of Kennington, and of a ciqpital 
messuage, called Vauxhall, was granted to Henry Lord Moore for 
thirty-one years, from Michaelmas then last, at a rent of £150, 
with liberty for the King to resume VauxhalL 

On the I6th May, 13th Charles II., Lord Moore surrendered 
this liease, in conoequeoce of the King resuming Vauxhall. 

On. the 22nd May, 13th Charles II., a new Lease was granted 
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to Lord Moore, of the scite and demesne Lands of the manor only, 
for thirty-one years^ from Michaelmas then last, at the same rent. 

Lord Moore paid this rent to Michaelmas^ 1661, and then as- 
signed the Lease to Lord Loughborough. 

Lord Loughborough considering himself aggrieved by the rent 
of £150, refused payment> and proceedings "were taken, which 
were referred to the Chief Baron, Sir Matthew Hale, by whose 
certificate, dated 5th May, 1666, it appears that, because of Vaux- 
hall, which was estimated in yearly value at ^100, was in the 
actual possession of ^the King, without his answering any rent for 
the same. Lord Loughborough ought in equity and good conscience 
to be discharged from the arrears, and the rent was fixed at £50, 
but this was not the ancient rent. 

After this, Clayton and Morris purchased the Estate from Lord 
Loughborough. 

It here becomes material to get at the value of this property at 
the time Clayton and Morris became possessed of it, and from an 
old rental taken at the time they made the purchase from Lord 
Loughborough, I find the following statement : 



"An ACCOUNT of several Parcels of LAND, lying in 
Kennington, in the Parish of Lambeth and County of 
Surrey, lately belonging to the Right Honourable the 
Lord Loughborough, deceased." 

£. s, d, 
" The Mansion House, now known by the sign of the 

Bull's Head, at £8. per annum 8 

^^ Bam Field, being, by estimation, 5 Acres, at £2. lOs. 

perAcre 12 10 

" Bam, belonging to at £15. per annum 15 

^* Fields, that Mr. French holds, being, by estimation, 

7 Acres, at £17« per annum 17 

•" White Hart Field, being, by estimation, 8 Acres, at 

£2. 10«. per Acre 20 



Carried over £.72 10 
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Brought forward 72 10 
Another Field, called by the name of the "9 Acres," 

at £2. 10«. per Acre 22 10 

Another Field, called by the name of the '^ 5 Acres/* 

being part of it, now in the possession of Thomas 

Browne, gardener, at £2. \0s, per Acre 1 2 10 6 

One little Pingle, now in the possession of Edward 

Hicks, gardener, at £2. lO^.^per annum 2 10 

Two Fields, behind Newington Church, at £3. 6s. 8(/. 

per Acre, being, by estimation, 9 Acres ... 30 

The Ground where the Brick Walls ai'e called by the 

name of the " 40 Acres," at £2. lOs. per Acre 100 

Houses at the Butts, at £15. per annum 15 

Of Mr. Hync, for the use of a Way, £1. per Annum. . 10 

Total Annual Rental of the whole Property, 1 «^.,^ ^ ,^ 

\ £256 
subject to Tithes, Taxes, Repairs, &c, . . . J 



MP 



So that previous to the lease granted to Morris and Clayton, 
1670, the total rental of this property was ^256 a year, which 
was subject to deductions for taxes, tithes, &c. ; and 1 collect from 
the leases granted by Morris and Clayton, also at this period, that. 
the whole was nursery groundy and the Mansion then converted into 
an Inn, called the BuWs Head, value ^8. a year. 

In 1667> Morris and Clayton erected a brick wall upon the 
fields called the Forty Acres, for the purpose of raising fruit 
which extended over 363 perches of the land. 

On the 8th June, 23rd Charles II. (1670), Morris and Clayton, 
in consideration of a fine oj ^288. (very little more than one 
year's rent), obtained Letters Patent, granting them this estate in 
reversion from Michaelmas, 1691, for ten years, at the rent of £50., 
and there then remained of the lease made to Lord Moore twenty- 
one years unexpired in possession, and which, added to the 
reversionary grant, made the full term of thirty -one years. 

In 1672, 25th Charles II., it appears that the Statute passed in 
1669, was not sufficient to answer its intended purpose, and further 
complaint had been made as to the Duchy having increased the 
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ancient rents paid by the tenants; another Act was therefore 
passed^ which recites^ " that many of the lands belonging to the 
Duchy of Cornwall, had been granted by lease to the tenants, some 
for the terra of one, two, or three lives, and some for divers 
years, determinable upon one, two, or three lives, and others for 
thirty-one years and under ; which leases were desired to be 
renewed by many of the tenants, 

" That of late years divers increased rents had been, by order 
of the then late Lord Treasurer, reserved upon the leased lands of 
the Duchy, for the improvement of that revenue, whereof the 
tenants had complained to the King, who was pleased that they 
might compound with his officers, for the discharge of those 
increased rents, and be restored U* the old rents formerly paid.'* 

To the end the same might be accordingly effected, and that 
the tenants might be encouraged to renew their leases and estates, and 
THEREBY the better enabled to repair their houses, and provide for 
their families, and to improve their lands holden of the Duchy. It 
WAS ENACTED, " that all leases and grants then made or to 
be made within three years then next by the then King by Letters 
Patent, of any lands then in lease, or then out of lease, should be 
good and ejfectual in law, according to the purport and contents of 
the same leases and grants, against the then King, his heirs and 
successors, and against all and every other person and persons, that 
should at any time thereafter have, inherit, or enjoy the Duchy, 
Provided that every such lease or grant so made or to be made, 
was not made for more than one, two, or three lives in possession 
or for thirty-one years or under, or for some term of years^ 
determinable upon one, two, or three lives, and not above ; and if 
such leases or grants be made in reversion or expectancy, that then 
the same, together with the estates in possession, did not exceed 
three lives or thirty-one years, and not dispunishable of waste^ 
and so as upon every such lease be reserved the ancient or most usual 
rent, or more, or such rent as had been reserved for the greater 
part of twenty years next before the making of the said leases ; and 
where no such rent had been reserved, that then a reasonable rent, 
not being under the twentieth part of the clear yearly value, and 
tdi leases and grants otherwise made, were declared null and void. 

And IT WAS FURTHER ORDAINED AND ENACTED, that all COVe- 
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tiaiits^ conditions, reservations, and other agreements contained in 
every lease or grant then made or to be made, as aforesaid^ shoald 
be good axkd effectual in law, according to the words and contenti 
of the same, as well for and against them to whom the reversion 
should come, as for and against them to whom the interest in the 
said leases (ht grants should come respectively, as if the King 
at the time of the making thereof, were seized of an absolute 
estate of fee-simple, with the same saving clause as in the preced- 
ing Statute, 22nd Charles XL c. T.-^l find only two variations in 
this Statute, compared with that of the 22nd Charles II. c. 7f one, 
that the enacting clause making all leases good extends to lands 
^** then In lease or then out oj lease,'* which is only a sort of tauto- 
logy, and therefore of no importance ; the other is in the proviso^ 
which requires, where no antieiit rent, then such rent as had 
been reserved for the greater part of twenty years tiext before the 
making of the leases. 

After this Statute, the lease granted in 1670 to Morris and 
Clayton, became the sole property of Sir Robert Clayton, 

In 1685, Sir Robert Clayton presented a petition to the Lord 
High Treasurer of England, stating, '-' that he being possessed of 
and in parcel of the Demesnea of the Manor of Kennington, 
parcel of the Duchy of Cornwall for sixteen years to come at 
Michaelmas then last, by virtue of a lease from His then late 
Majesty, pyrayed he might be admitted to make up his term thirty- 
one years» for such fine as his Lordship should think reasonable, and 
at the same time he claimed the benefit of the last Statute of the 25 th 
Charles II., and vei^ulred to be subject onljf to the antlent renl of 
£16;10«. 9(/.'* 

This petition was granted, and a double fine assessed by reason 
of half the term having run out before application had been made 
for 'renewal, being ^532. 6s , (not exceeding two years' rent) ; 
and ^234 4«., a further fine for exoneration, or rather a purchase 
of £33^ 9&. 3d. of the yearly rent, to reduce it to the ancient xent 
of ^16. lOtf. 9d. 

The rental of the estate I find at this time to> have beea an 
follows: — 
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£. s. d* 
The Manor House and Garden^ with two Acres of 

land, at per Annum 14 

Long Barn 15 

Barn Fields^ containing 4 Acres 12 

White Hart Field, containing 8 Acres 24 

Nine Acres , 22 

Five Acres and Pingle, in the occupation of 

Thomas Brown- 15 

Nine Acres, lying behind Newington Church. . 30 

Seven Acres ,, 17 

Forty Acres 100 

Butt's Houses 15 

For the use of a way 1 

Total Annual Rental £2m 



The double fine imposed being twice this Rental, made very 

near the amount assessed. 

It will be seen, that between the time of the grant made to 

Morris and Clayton and 1686, (a period of sixteen years,) the 

estate had been improved only £9. per annum. 
Previous to any grant being made upon the petition of Sir 

Robert Clayton, it became necessary (there being another King) 

to apply to the legislature, and by an Act passed 1st James II. 

c. , 1685, reciting, that " many of the lands belonging to the 
Duchy had been granted by lease to the tenants, some for the 
time of one, two, or three lives, and some for divers years, deter- 
^^nable on one, two, or three lives, and others for thirty-one years 
or under, which leases were desired to be renewed by many of 

" the tenants. 
" That several years next following the restoration of Charles II. 

*' dipers increased rents were received upon the leased lands of the 
Duchy for the improvement of the revenue thereof whereof the 
tenants made complaint to his then late Majesty, who was pleased 

^' that they might compound with his officers for the discharge of 

*' those increased rents, and be restored to the old rents, those 

** formerly paid for their lands. 

** To THE END the same might be accordingly effected, and the 
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'' tenants might be encouraged to renew their leases and estates, and\ 
" thereby the better enabled to repair their houses and provide for' 
" their families,*' It was enacted, "that all leases an4 grants 
'' made in the time of His then late Majesty, or then made or to 
*' be made within seven years then next, by Letters-patent of any 
" lands^ should be good and effectual in law, according to the 

purport and contents of the same, against the then King, his 
' heirs and successors, and against all and every other person 

and persons that should at any time thereafter have, inherit, or 

enjoy the Duchy, provided that every such lease or grant so 
" made or to be made, was not made for more than one, two, or 
'- three lives, and not above. And if such leases or grants be 
" made in reversion or expectancy, that then the same, together 
" with the estates in possession, did not exceed three lives, or 

thirty-one years, and not dispunishable of waste, and so as 

upon every such lease should be reserved the ancient or most 
*' usual rent, or more, or such rent as had been reserved for 
** the greater part of twenty years next before the year 1660; and- 
'< where no such rent had been reserved, that then a reasonable 

rent, not being under a twentieth part of the clear yearly value : 

and all leases and grants otherwise made were declared null and 
- voidr 

Then follows the same enactments, making good all covenants 
contained in the Lease, and the same saving clauses as in the two 
preceding Acts of Parliament. 

And it was further enacted, " That in case any of the Leasehold 
Tenants of the said Duchy should at any time within seven years 
then next compound or agree for the laking off and discharging of 
any increased rent reserved as aforesaid, then upon such composition 
so made, and the money thereby arising paid from thenceforth, fuch 
increased rents should cease and become void, and the old rents only 
be charged upon the Lands, for which such composition and pay- 
ment should be made, and none other ; any reservation, condition, 
or other matter or thing whatsoever to the contrary notwithstand* 
ing. 

There are several variations between this Statute and the last 
passed in the reign of Charles II. 

Several are occasioned by the Parliament of Kjng James identi- 
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fjing th^ complaints of the Tenants for increasing their rent with 
King Charles II. 

That part of this Act which confirms the Leases^ says> ^* AH 
Leases and Grants made in the time of his then late Majesty^ or 
then made or to be made within seven years'' The same part of the 
25th Charles II.> sajs^ *' All Leases and Grants then made^ or to be 
made within three years, of any Lands then in Lease or then out of 
Lease," which latter words were only introduced into that Statute. 

In the Proviso restricting the Lease to one, two, or three lives^ 
the words ^' in possession/' as introduced into the same part of the 
Statute of 25th Charles II. are here omitted, and that part of it 
which required, where no ancient rent, then such rent as had been 
reserved — not ** for the greater part of twenty years next before the 
year of the Lease," as in the latter Statute, but — ** for the greater 
part of twenty jrears next before the year 1660, as in the Statute 
22 Charles II. 

It is only nnder this Act that Leasehold Tenants were enabled 
to compound for the rents that had been advanced upon them by 
Charles II.; the preceding Acts of Parliament, atthongh expressing 
the intention, yet confining the power to the Copyhold Tenants of the 
Duchy. 

By Letters-Patent, dated 10th April, 2nd James II. 1686, the 
Estate was granted, in reversion, to Robert Clayton, Esq. (after- 
wards Sir Robert Clayton,) from Michaelmas, 1701, for fifteen 
years, at the ancient yearly ren/ o/^ 16. 10s. ^d. This grant 
made, with the term in possession, the ftill term of thirty-one 
ye«rs» 

These Letters-patent contain qpvenants from Mr. Gayton to 
repair, t0 plant ten elm trees ; to deliver in every sixth year a 
terrier of the premises to the auditor of the Exchequer, not to 
ejreet any new buildings without licence* 

They' aha coniatM a grant to Mr, Clayton from the Crown, of the 

advanced rent of ^33. 9^. 3(/., in consideration of another fine of 

. £23<l. As,, and a release of that rent to the Earl of Drogheda and 

Morris and Clayton, from Michaelmas, 1685, and the rent of £50 

was thereby reduced to l^e ancient rent of £16 lOs, 9di, with a 

rovisofor re'entry on non-payment of rent only. 

Wtom tile time of tins grant to the next, the Lands were con- 
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tinued in the same irtate as nursery and ^garden-grounds^ and 
leased out to different gardeners at about the sam^ rental. 

Upon the gross amount of the rental received by the Lessee from 
his, undertenants, the fine upon renewal was calculated. Thisjine it 
mppears never exceeded very little beyond one years rent, allowing 
for repairs and outgoings, and such seems to be the custom, so that 
as the estate was improved in rental^ the Duchy became benefitted 
by the consequent increase of fine upon every renewal. 

On the 17th January 4th William and Mary, 1692, a Bill was 
presented to the House of Commons^ entitled " An Act for en- 
abling their IMajesties to make grants, leases, and copies of ofiiceSi 
landfl^ and hereditaments, parcel of their Duchy of Cornwall, or 
annexed to the «ame, and. for confirmation of leases and grants 
already made»" which was passed on the 14th February following, 
and sent to the Lords. This Statute does not appear upon the 
rolls of Parliament. I find, however, by the Journals, that 
much discussion took place upon the passing this Bill ; that the 
Lords made several amendments, chiefly relating to the fees 
denianded by the officers of the Treasury from the tenants, upon 
renewal of tlieir leases, which the Lords insisted upon laying down 
rules for, and which the Commons contended were too oppressive, 
4nd a committee was appointed to prepare reasons for their Housf 
not agreeing to the amendments. Their reasons were as follow : 
1st — Because tlie establishing so great fees will be a discou-^ 
ragement to the tenants, hinder them from renewing, and dis- 
'* able them from paying so great fines, as otherwise they might 
** do, to the lessening their Majesties' Hevenue, whereof the 
Commons plight to be very tender, especially at this juncture, 
when it is so difficult to find money to supply the public occa- 
sions. 

" 2nd. — Because the Exchequer officers, who are the only 
''persons latere^ted in this amendment, when they attended the 
'' Committee of the Commons, coald not shew a rule for, or muke 
" out any r^t to, the fees they demand, which are far beyond 
*' what the tenants of any other lords pay for their leases, so that 
" it will be a great favor if the said officers be allowed by law> 
" Jcli^. for alease^ and j^4/for a cppy, when otherwise, for.angbt 
" appears, their taking half as much is not to be justified. 



4i 



€< 

if 



C€ 



ft 



tt 



16 

" 3rd. — Because the Commons conceive this amendment will be 
of little or no advantage to the officers themselves, for the 
'' tenants, who are not well able or willing to pay so great fees, 
^' would (flw of late they have done) let their leases run out to the 
*' last, whereas the moderating the fees, as by the Bill, will en- 
" courage them to renew from time to time, on marrying their 
children, or as any life drops off. 

*' 4th. — Because the enlarging the fees, as by the amendment, 
is the laying a charge on the subject, which is so inherent and 
" fundamental a right of the Commons, as they can by no means 
'* depart from," 

On the 16th April, 1694, 5th and 6th William and Mary, 
another Act was passed, entitled as the last. — This Act recites, 
" That many of the lands belonging to the Duchy had been granted 
by lease to the tenants, (as in the recital made in the last Statute, 
] st James II.) which leases were desired to be renewed," and reciting, 
as in the latter Statute, the complaints made by the tenants to 
Charles II* for increasing their rents : — ^To the end that the 
tenants might be encouraged to renew their leases and estates^ and 
thereby the better enabled to repair their houses, and provide for 
their families, and to improve their lands holden of the said Duchy, 
It is enacted, that all leases and grants made by Charles II. and 
James IL^ or by their then Majesties since their accession, or then to 
be made within seven years, should be good and effectual in law, 
according to the purport and contents of the same, against the 
then King and Queen, their heirs and successors, and against all 
other person and persons that should at any time thereafter have, 
inherit, or enjoy the Duchy, with the same proviso, confirmation 
of covenants, and saving clause, verbatim as in the Statute James II. 
and the same power for the tenants to compound for any increased 
rents." 

By Letters Patent, dated 23rd October, 12th William III.. 
(1699,) in consideration of a fine of ^350, (as usuat something 
more than a year's rent,) the estate was further granted in rever- 
sion to Sir Robert Clayton, from Michaelmas 1716, for thirteen 
years and a half, at the antlent yearly rent of £]6, 10*. 9d. ' This 
t made, with the term in possession, the full term of thirty- 
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These Letters Patent contain the same covenants on the part of 
Sir Robert Clayton as the last, granted in 1686. 

All these Letters Patent contain a regular deduction of title 
from the Earl of Drogheda to their respective dates. 

In the following year, 1701, (12th and 13th William IIL) 
another Act was passed, similar in all respects to the last of 5th 
and 6th William and Mary, and confirming all leases made in the 
time of Charles If. or in the time of James II,, or by fP'ilUam and 
Mary, or by his then Majesty, or to be thereafter made. 

Pending this Bill, the tenants of Kirton in Linsey, in the County 
of Lincoln, (parcel of the Duchy.) had complained to the Parlia' 
ment of grants having been made by the King, that were prejudi" 
cial to them and against their rights ; and the Journals of the 
House contain a recommendation by the Committee to the Lords, 
Commissioners of the Treasury, that the tenants of Kirton in 
Limey be protected against any illegal disturbance, by colur of 
any pretended grants, — See the Journal, Vol. XIII. p. 624. 

In the year 1707, 6th Anne, a similar Statute in all respects, 
was passed, confirming all leases then made or then to be made, 
without any specification as in the last Act. And it should be 
observed, that the proviso directs the ancient rent to be reserved, 
or such-rent as had been paid for the greater part of twenty' years, 
next before the year 1660: the reference to this limit is universal 
throughout all the Statutes, except that of the 25th Charles II., 
until the reign of George II., when it was altered to 20 years next 
before making the leases. 

This Act was continued by another, passsd in 1714, 13th Anne, 
which was to meet the limitation of seven years, and is in form 
the same as that of I707. In the 2nd George I. (I7I6) another 
Act was passed, similar in all respects to those passed in the reign 
of Queen Anne. 

In the 10th George II. (1737) another similar Act was 
passed. 

In the reign of George II. the estate continued in the same 
condition as theretofore, being used chiefly as nursery ground. 

The estate had, neverthdess, been improved, and the rental was 
increased to j8276. 16 \ 6d, a year, and the allowance in 17^ to 
tenants for repairs, tithes, and taxes, amounted to ^60. 
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It 18 worthy of remark> tSiat^ the ia9t'mefUioncd Letiers Rnieni 
were suffered to run out and ejrpire, (for nearfy two yearej' sitid 
Sir Robert Clayton, having died, his heir and representative. Sir 
fFilliam Clayton was held entitled to renewal, and by an inden- 
ture of lease bearing date the 17th November, 6th George II., 
1/32, the estate was granted by the then Prince of Wales to Sii^ 
William Cla)rton, for thirty-one years, from Lady-day then las*; 
at the antient rent of ^16. 10^. 9rf. 

After fifteen years had gone of this term, William Clayton, Egq, 
son of Sir William Clayton (then deceased) surrendered the lease 
and residue of the term to the Prince, who, by another indenture 
of lease, dated 18th July, 1747, granted the estate to Mr. Clayton> 
in consideration of a fine of dR354. (as was custoraary> something 
more than one year's rent) for thirty-one years, from Lady-day 
then last, at the ancient yearly rent of £16. \0s. 9d., and under 
the same covenants as before stated, in former Letters -patent. 

The Prince of Wales having died, the Duchy reverted to the 
Crown, and an Act of Parliament was passed in 24th Geo. II. 1750, 
WHICH DIFFERS IN THE PREAMBLE FROM ALL 
THE FORMER ACTS— it recites, '' That the King was seized 
of the Duchy, and that some doubts might arise in relation to His 
Majesty granting leases, for obviating whereof, and /or the ease 
and quiet of the minds of such persons as had taken, or should 
thereafter take, leases from the King^ and to the end that such 
persons might be sure to have good and indefeasible estates, and be 
encouraged TO LAY OUT MONIES IN BUILDING AND 
REPAIRING, or otherwise improving the lands to them demised 
or to be demised," It was enacted, that all leases or grants to be 
made within seven years then next, should be good and effectual 
in law, according to the purport and contents of the same, against 
the then King, his heirs and successors, and against all and every 
other person and persons that should at any time thereafter have inhe- 
rit or enjoy the Duchy, with the same proviso as in the 2oth Chs. IT. 
c. 3, 1672, which limits the rent to be reserved, (where no ancient 
rent,) to such rent as had been reserved for twenty years before 
making the leases. This Act also contains the same confirmation 

all covenants, and the same saving clause as in the preceding^ 
of Parliament. 
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This Act wae continued (Uiou^h not so expressed) hy another 
Act passed in the 63rd George II., 1759, by reason of the limita- 
tion of seven years having expired, which is precisely the same as 
the former Act, ex:€ept that it confirms " all Icaaes made cr to be 
made" 

There is no clause in these two Acts enabling the tenants to 
compound for increased rents. The exaction of these rents appears 
to have been confined exclusively to Charles 11.^ and the remedy 
Was at this time considered no doubt unnecessary. 

Upon the death of George II. and immediately after the acces- 
sion of George III. in 1760, another Act of Parliament was 
passed^ which is verbatim the same as that passed in the pre- 
ceding year, confirming all leases made or to be made. 

By indentures of lease, release, and assignment, the latter 
bearing date the 10th June, 1761, in consideration of an intended 
marriage, (which afterwards took place,) between Mr. Clayton 
and Miss Lloyd, the estate was assigned to Sambrooke Freeman 
and John Warde, Esqrs., for the then residue of the term of 
thirty-one years, subject to the rent and covenants in the said 
lease, upon Trust, for Mr. Clayton till the marriage, and after the 
solemnization thereof, upon Trust, that the trustees should, by and 
out of the rents and profits, from time to time, renew the said lease and 
take anew lease thereof ^ and for that purpose make such surrender of 
the leases in being as should be requisite, and should stand possessed 
of the said leasehold premises in the then present lease, and the 
several subsequent leases thereof, upon tru^t, to permit tlie rents 
to be received by the said William Clayton for life> and after his 
death, for his said wife for life, and after the decease of the 
survivor* upon^the trusts therein mentioned, with a power for 
Mr. Clayton and his wife, as they should respectively come inta 
possession, to grant leases for twenty- one years in possession^ 
reserving the best rent, and not taking any fine ; and a proviso^ 
enabling Mr. Clayton, in case lie should survive his said wife, to 
settle the said leasehold property upon any other woman he might, 
marry^ so that the lands to be settled should not exceeed the, 
^nual value of ^'200. 

On the 24th December^ 1763, Mr. Clayton's said wife died, 
leaving two children, via., the late Sir William Clayton, an<) 
Mary Ann Clajrton. 
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On the 9th February, 1775, Mr. Ward the Trustee died. 
By Letters-patent, dated 21st September, 1735, ihe estate ufa§^ 
granted in reversion, by George HI. to Mr. Clayton, for eighteen 
years, from the 25th April, 177B, at the ancient rent of £16. 
10*. 9(/., making up the full term of thirty-one years as usual. 

By another indenture of settlement, dated 21st September, 17^7> 
in consideration of another intended marriage (which afterwards 
took place) between Mr. Clayton and the Right Honorable Lady 
Louisa Fermor, Mr. Clayton did covenant with the Trustees of 
that settlement (among other things) that in case of the death of 
his son William Clayton, without issue male (which event did not 
happen) he would settle the estate (among others) to the use of 
himself for life, sans waste, remainder to trustees to preserve 
contingent remainders ; and that in such conveyance, there should 
be a power enabling Mr. Clayton to grant leases for twenty-one 
years in possession, reserving the best rent, and taking no fine, 
and charging the estate with a jointure of £400. a year for Lady 
Louisa, in the event of her surviving Mr. Clayton, and subject 
thereto to the uses therein mentioned. 

The issue of this marriage was two children, George and Amelia 
Ann. 

In the year 1777^ <*' the time of passing ihe Act of Parliament 
obtained by Mr, Clayton, and hereafter stated, I find that this Estate 
produced Mr. Clayton £35S a year, subject to land-tax, tithes, and 
other outgoings. 

In 17^7 (16th Geo. III.) the seven years having expired limited 
by the last Statute, another Act was passed (under which the last 
Letters-patent were granted), which enacts, " That all Leases and 
Grants then made, or to be made, by ^Letters-patent, within seven 
years then next, should be good and effectual in law, according to 
the purport and contents of the same, against the then King, his 
Heirs and Successors, the then Prince of Wales, and all and every 
other person and persons, who should, at any time thereafter^ 
have, inherit, or enjoy the Duchy; provided that every such Lease 
or Grant so made, or to be made, was not made for more than one, 
two, or three lives, or for 31 years, or under, or for some term of 
ears determinable upon one, two, or three lives, and not above ; 
the same proviso as to Leases or Grants in reversion as in the 
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Itist Statute ^ und all Leases and Grants otherwise made were de*^ 
dared null and void," And it was further ordained and enacted^ 
"That all covenants^ conditions, reservations, and other agree<» 
ments contained in every Lease made or to be made, should be 
good and effectual in law, according to the words and contents of 
the same, as well for and against them to whom the reversion 
should come, as for and against them to whom the interest of the 
said Leases and Grants should come respectively, as if the King 
were, at the time of making such covenants, &c., seised of an abso* 
lute Estate in fee simple. 

" Saving to all persons, their heirs, executors, administrators, 
and assigns (other than the King and the Duke of Cornwall for the 
time being, and all other persons that should thereafter inherit or 
enjoy the Dukedom), all such rights, titles. Estates, interests, 
tenures, claims, and demands whatsoever, as they had or ought to 
have had before making this Act/' 

It should be remarked, that all the Acts from the 25th Chas. II* 
to 16th Geo. Ill , under which the last Letters-patent weregranted> 
declare all Leases made, or to be made, otherwise than according 
to their provisions, should be null and void. 

In 1 777, it appears that a negociation took "place between the late 
Mr. (afterwards Sir William) Clayton and the Officers of the 
Duchy, which had for its object the letting these Lands upon Builds 
ing Leases. At this time Mr, Clayton had unexpired of the then 
existing Grant a term of nearly twenty years. 

This negociation, it seems, took place between Mr. Clayton and 
Mr. Taylor, the then Surveyor of the Board of Works, and usually 
employed by the Duchy, who greatly encouraged the speculation, 
and advised Mr. Clayton to surrender his existing interest in the 
Letters- patent granted in 1732 and 1747> ^nd be at the expense of 
draining and preparing the Lands, and obtain a new Grant for the 
usual building term of 99 years, instead of the usual term of 31 
years, which would enable him to grant Building Leases to Builders 
for Qb years or more. 

. The Officers of the Duchy subsequently, with the view to the 
improvement contemplated, agreed to grant Mr. Clayton a terto of 
99 years (instead of 31 years, as heretofore), determinable upon 
three lives, which, under the then existing Act of Parliameet, was 
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all that cotdd be done^ but which^ with Mr. Clayton's tenant-sight' 
of renewai (it Mras considered), would be sufficient to enable him^ 
aided by an Act of Parliament (which Mr. Taylor also undertook to 
procure), to grant the customary Building Leases for an absolute 
term of ii5 years or more, and get the ground covered with Housed* 

The intention of the parties contracting was evident, a» inail 
firmer Grants, as well as in those then existing, ther€ was an escprgss 
Covenant on the part of the Lessee not to erect or build any Edifice^ 
Building, or Structure, without the consent of their Surveyor; and 
in the Letters-patent granted to Mr, Freeman, and hereafter stated, 
that Covenant is omitted, and in lieu thereof the Lessee is bound to 
repair as well the Messuages demised, as all other i^Iesstutg^t^ 
Erections, and Buildings to he erected, but is not bound to »«ct 
any building whatever. 

To perfect this negociation, it was also necessary that Mr. Clay«- 
ton should purchase the interest of all his Tenants who held Leases 
with Covenants to renew, and the whole Estate was in Lease, except 
only o£'3l a-year, as is shown by the Schedule to the Building AcA 
of Parliament ; so that, in order to improve this Estate in the manner 
contemplated by Mr. Taylor, the benefit of which the Duchy would 
ultimately obtain, by the increase of fine consequent upon Mr. 
Clayton's increase of rental, JNIr. Clayton was to be at every expence . 
and sacrifice, besides a term of near 20 years of his then existing 
Grants ; and to enable him to do which, he was also, at his own 
expence, obliged to apply to Parliament ; he was also to supply 
money to the Builders, in the usual manner, to enable them to 
Jiroceed with the Buildings. 

> I find at this time, by the affidavit of Mr. Malcolm (made in 
18^3)) one of the Tenants from the year IJ 58 ^ that these Landsi 
with a great deal of other Land adjoining, for a considerabla 
distance, were then wet marshy Lands, of little or no value, and that 
ihey were covered with water three or four months in tvery year, 
4tnd that they required very large expence and outlay, even in their 
cultivation as Garden Ground, 

: It appears that Mr. Clayton yielded to the persuasicms of Mr. 
Taylor, and accordingly, in 1 776, he obtained, through the agency 
l^tor^ an Act of Parliament, which is entitled '' An Act to 
iHTilUam Qayton^ Esq., during his life, and the Guardians 







'^ •f Ills Infiuit Children after his dtoease, to make Buildiiig to<f 
* improving Leases of certain Lands and PremiiBes of the Mandr 
** of Kennington, in the County of Surrey, held by Letters-patent 

from his Majesty, as part of the Duchy of Cornwall, and to rms9 

mmtey for payment of the fines and earpences of renewing the 
"* said Letters-patent, and for defraying the expences to attend the 
** granting such Building and improving Leases." 

This Act recites the last before-mentioned grant of 18th July; 
1747; the settlement of the 10th June, 1761 ; the death of Maria 
Eliza Catherine, the then late wife of Mr. Clayton, on the 21st 
]^ecember> 1763 ; kaving two children, Willianj (the late Sir Wil- 
liam Clayton,) and Mary Ann, since deceased, then both infants; 
Also the death of Mr. Warde> and the Letters-patent of 1 765, and 
settlement of 21st September, I'JST, and by which last marriage 
there were tiien living two children, George and Amelia Ann (then 
both infants.) 

In then proceeds to recite, " That part of the premises were then 
IH to divers Tenants at rack rents, by and under Leases for several 
tsrmaof years, at several yearly rents, amounting, in the whole, t& 
th& yearly rent of £327, and th^ the other part of the said premises 
itfas' let to Tenants at will, at the yearly rent of £31, ih& whole 
thereof subfeet to Land- tax, and aconsid^able part thereoi subject 
to^ Tithes, and several Leasea thereof were then near expiring) 
the partii.alaP9 whereof are set forth in the schedule annexed' to 
the' Act; 

^^ Thaft it wa» apprehended and believed many perscms' wonlcl 
be' willing to enter- into contracts for> and take Leases in possession 
OP reversion of many parts of the said premises, fbr the purpose c^ 
building or improvement, and would pay considerable improved 
yearly rents for the same; and that if such Leases- could' be 
granted, the Estate would be considerably increased* in tiie tiien 
fhture value and annual rent thereof; and it waa also apprehended 
tiiat some of the Tenants might be willing to surrender their then 
present Leases, upon reasonable satisfaction being made to themfer 
tite same, which would be amply compensated by the great increase 
of rent such building Lease or Leases would produce. 

** That Mr. Clayton had applied to the Lords of the Treasnry to 
aceept of a surrender of the thensubsistihg Leased and fbr the grant 
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of a new Lease to Mr. Freeman, the surviving Trustee of the settk" 
ment aforesaid^ upon the Trusts therein remaining, for ninety-nine 
jear8> determinable at the end of three lives^ which their Lord- 
ahips had agreed to. 

" That on obtaining such Lease^ Mr. Clayton would be enabled 
to contract for and to grant new Building-leases, in possession or 
reversion, for any term or terms of years not exceeding ninety* 
nine years, determinable as aforesaid, but by reason of and during 
the minorities of his eldest son, and his other children, who then 
were or might become entitled under the limitations contained in 
the said settlements, and by reason of the restrictions therein 
contained, such contracts could not be entered into, or such Leases 
be effectually made, without the aid and authority of Parliament." 

It was therefore enacted, '^ That it should be lawful for Mr, 
Clayton, after obtaining the said Letters-patent or Lease from His 
Majesty for the term of ninety-nine years, determinable as afore- 
said, at all times thereafter during his life, and for the guardiaps 
of such person or persons as, upon the decease of Mr. Clayton, 
should for the time being be entitled to the rents and profits of the 
said capital messuage and premise^under the said settlements, and 
should be under the age of twenty-one years, during the minority 
or minorities of such persons as aforesaid. To demise lease, or 
grant all or any part of the said premises unto any person who 
should be willing to build upon, or in any other manner improve^ 
the same, for any term or number of years, in possession or rever- 
sion, not exceeding ninety- nine years, to be computed from the 5th 
April, ] 77^> determinable upon the dropping of such three lives 
as should be mentioned and contained in the said Letters-patent 
or Lease so intended to be granted to Mr. Freeman, reserving the 
best improved yearly rent, and so as no fine be taken, with the 
usual directions. 

And it was further enacted, " That it should be lawful for Mr. 
Clfiyton, during his life, and after his decease for the guardians 
of the person entitled to the rents under the said settlements, and 
should be under the age of twenty-one years, during the minority 
or minorities of such person or persons, to enter into a covenant or 
j^^^^tt^ ^'^ ^^^ ^ ^'^y 9f ^^ Lease or Leases to be by him or them 
^My granted^ that Mr, Clayton, and all other persons 



25 

claiming under him, or by virtue of or under the said settle- 
ment> should from time to time, and as often as occasion should re-' 
quire, apply for ; and in case the same could he obtained on reason^ 
hie terms, procure such renewal or renewals of the said Lease or 
Letters-patent as should from time to time enable him or them to 
COMPLETE AND MAKE UP THE FULL TERM and terms foT years 
which should be so granted by Mr, Clayton^ or such guardians as 
aforesaid ; and that when and so often as the said Lease or Letters* 
patent to be granted should be renewed, then that Mr, Clayton, cft 
such other person who, for the time being, should procure such 
renewal of the said Lease or Letters-patent as aforesaid, should, 
upon the request of any of the person or persons who, for the time 
being, should be entitled to the term of years then subsisting in 
such Leases as should be so granted by Mr. Clayton, or such 
guardians as aforesaid, grant such further or other Leases and terms 
for years of and in the respective premises so leased, as would from 
time to time make up his, her, or their term or number of years, the 
fall or complete term or number of years which in and by such ori^ 
ginal Lease or Leases to be granted by Mr. Clayton, or such guar- 
dians as aforesaid^ should be agreed to be granted ; provided that 
the person or persons requesting such further Lease or Leases, did 
pay unto the person or persons who should have procured such 
renewed Letters-patent as afwesaid, such sum or sums of money 
as should be an equal share of the fine and fees which shall have 
been paid for procuring such renewed Letters-patent as aforesaid, 
in proportion as the annual rent of the premises to be comprised 
in such further Lease or Leases should bear to the annual rent of 
the whole of the said premises to be comprised in such renewed 
Letters-patent as aforesaid, (save and except as to such fine and 
fees as should be paid for any renewal or renewals of the said 
Letters-patent, which should be procured within the last twenty 
years of such term or terms of years as should be granted, or con- 
tracted to be granted, by Mr. Clayton, or such guardians as afore- 
said, in which case such further Lease or Leases should be granted 
without paying any share of the fine and fees to be paid for renewal 
of such Letters-patent :) which covenants to be entered into by 
Mr. Clayton, or such guardians as aforesaid, were declared to be 

E 
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binding upon all persons who should claim under Mr. Cla3rton^ or 
under the settlement," 

And after enacting *' That all Leases to he made in pursuance of 
this Act should he good,** it was further enacted, " That the rent to 
be reserved on every such Lease to be made, in pursuance of this 
Act, should go, belong, and be paid to and for the benefit of the 
person or persons who, for the time being, by virtue of the said 
settlement, should be entitled to the rents and profits of the pre- 
mises thereby leased." 

And it was further enacted, *^ That when and as soon as the 
Lands and premises should be granted by his Majesty to Mr. 
Freeman, for the term' of ninety-nine years, that it should he lawful 
for Mr, Freeman, and he and they were thereby required, at the 
request of Mr. Clayton, during his life and after his death, of such 
guardians as aforesaid, at all times during the continuance of such 
intended grant from his Majesty, by grant, mortgage, lease, 
assignment, or other sufficient conveyance of the said land and 
premises to be comprised in the said Letters-patent from his Ma- 
jesty, for all or any part of the said term of ninety-nine years, 
determinable as aforesaid, to horrow and take up at interest such 
sum and sums of money as should by Mr. Clayton, or such guar- 
dians as aforesaid, be judged necessary for paying and defraying 
the charges and expences attending, or in any way relating to the 
obtaining and passing" this Act, and all other reasonahle charges 
and expences incident to the trusts thereby created and declared ; 
and in the next place, to reimburse unto Mr. Clayton so much 
money as he or they should pay or lay out for the fine or fines to he 
paid for granting or renewing the said Letters-patent from his Ma- 
jesty, and the expences attending the same, and for huying in and 
purchasing the several term or terms, of years from the several 
Lessees of the then suhsisting Leases, as should be judged neces- 
sary or effectual for carrying the purposes of this Act into execu- 
tion ; and also all such other sum and sums of money as they 
should pay, lay out and expend for the letting, planning, measuring^ 
or surveying the lands and premises to be leased by virtue of this 
Act, and of the buildings intended to be erected thereon, so as Mr. 
Clayton entered into a covenant with such mortgagee or morgagees. 
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to pay and keep down the interest^ during his life^ of the ta<m&f 
so borrowed." 

And it was further enacted^ That all persons to whom Mr, Free* 
man ^houid, by virtue or in pursuance of this Act^ from time to 
time^ make any mortgage, grant, assignment^ or conveyance of all 
or any part or parts of the said Land and premises^ for securing 
the money to be borrowed and raised by virtue of this Act, should 
and mighty immediately after the payment of the said mortgage 
money to' Mr. Clayton, or such Guardians as aforesaid ; and after 
the executing and completing of such several and respective mort- 
gages, grants, assignments, or conveyances, have, hold, and enjoy 
the said premises so mortgaged, assigned, or -conveyed, for all such 
term, estate, and interest, right and benefit of renewal, as Mr. 
Clayton, or any persons claiming under the same settlement, had 
therein." 

This Bill, previous to being passed into an Act, was, by an order 
of the House of Lords, dated 15th February, 177^, referred to the 
Judges, and the following appears upon the Journal of the House 
of Lords when this Act was passing: " 12 Martii," 177^. Lord 
Scarsdale in the chair. The title of the Act was read. The pre- 
amble was read, and the indenture of lease therein recited, dated 
18th July, 1747- The settlement made previous to the marriage 
of the said William piayton with Maria Eiiza Catherine Lloyd, 
his late wife. The issue Mr. Clayton had was then proved. The 
death of one of the Trustees was then proved. The Letters- 
patent of 1765 were produced. The settlement made previous to 
the marriage of the said William Clayton with the Right Honour- 
able Lady Louisa Fermer, his then wife, was then exhibited. The 
issue of that marriage was then proved. 

The annual value of the Estate at Kennington, held under the 
above-mentioned letters-patent, and then let to divers tenants, by the 
said Mr. Clayton, at rack rents amounting in the whole to £32 7> 
subject to land-tax and tithes, were then proved. 

Mr, Robert Taylor, Surveyor to the Duchy, proves that many 
persons would be willing to enter into contracts for and take leases 
in possession and reversion of many parts of the said premises at 
Kennington^ and pay considerable yearly rents for the same, which 
would greatly improve the value thereof^ and is of opinicm that 
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some of the' tenants would be willing to surrender their leases upon 
a reasonable compensation being made to them^ which would be 
amply compensated for by the increase of rent such building leases 
would produce. Upon his evidence the Committee refer the matter 
to the Judges, Lords fVilles and Nares^ who are to make report to 
their Lordships, whether they consider his Majesty would be justified 
in acceding to the memorial of Mr» Clayton" 

Upon reference to the report made to the House of Lords by these 
JudgeSy it appears that they found all the facts stated in the pre' 
ceding Act, and in particular they found, " l^hat the premises were, 
by the settlement before stated, assigned to Trustees, in trust', from 
time to time to renew the said Lease, and subject thereto, ' in trust,' 
as in the said report is set forth." 

And they found ^' that it had been proved to them, that the said 
leasehold premises at Kennington were then let to divers tenants> 
at rack rents, amounting in the whole to ^358 a year, subject to 
land tax, and a considerable part thereof to tithes, and that several 
of the terms of years of such leases were then nearly expired, and 
that many persons would be willing to enter into contracts for and 
take leases in possession or reversion of many parts of the said pre- 
mises, for the purpose of buUdingj and would pay considerable 
improved yearly rents for the same, in case such leases could be 
granted, whereby the* said Estate would be greatly increased in the 
future value and annual rental thereof; and that some of the tenants 
might be willing to surrender their present leases, upon reasonable 
satisfaction being made to them for the same" 

*' And that it had also been proved to them, that Mr. Clayton 
had applied to the Lords Commissioners of the Treasury to accept of 
a surrender of his then subsisting lease, and to grant a new tease to 
the surviving Trustee of the settlement, upon the remaining trusts 
therein contained, for the term of ninety-nine years, determinable at 
the end of three lives, SUBJECT TO SUCH FINES, COVE- 
NANTS, AND CONDITIONS OF RENEWAL AS WERE 
USUAL IN THE LIKE OCCASIONS." 

And they certified, among other things, '' that they had perused 
and signed the said Bill, which they conceived to be proper for the 
purposes aforesaid, and were of opinion that it might be reasonable 
that the same should pass into a law." 



29 

On the 28th Marchp 177^^ Lord Scarsdale reported from the 
Lords' Committee^ That they had considered the Bill^ and 
examined the allegations thereof, which were found to he true. The 
Committee had gone through the Bill, and directed him to report 
the same to the House without any amendment. 

On the 13th April, 177^, Mr. Bacon, in the House of Commons, 
reported from the Committee that they had examined the allega- 
tions of the Bill, and found the same to be true. And, 

On the 13th May following this Bill received the Royal assent. 
That in order to carry into effect the intention of this Act of 
Parliament, Letters-patent, dated 5th March, 1 777, in consideration 
of the surrender of the before-mentioned grants of the \Sth July, 
1747, and \st September, 176.5, and of a fine oj £A^S, were 
granted unto Mr. Freeman, as the surviving Trustee of the settle- 
ment of the 10th June, \^Q\, for the full end, term, and time of 
ninety-nine years, if PFtUiam Clayton, George Clayton, and James 
Med win, any or either of them, should so long live, upon and subject, 
nevertheless, to the trusts declared of and concerning the said 
demised premises, in and by the said recited indenture of the 1 0th 
June, 1761, at the ancient rent of ^16. lO*. 9fl?. during the whole 
term of ninety -nine years, thereby granted, or thereby intended to 
be granted. 

The fine paid upon this grant is of easy calculation, being the old 
accustomed fine of one year's rent, and something more; the total 
rental at this time being ^358, and allowing for one year's Duchy 
rent, £W,, and 10 per cent, for collecting, &c., ^35., making 
^468. the fine paid, which madie it equal to one year-and-a-half's 
rent. 

This appeal's to have been the first grant, made for a term of 
ninety-nine year^ determinable upon three lives, and Mr. (after- 
wards Sir Robert) Taylor, advanced Mr. Clayton ^1000. to pay 
the fine upcm renewal of the last-mentioned Letters-patent, and 
the expenses of the Act of Parliament; and in order to secure this 
money, Mr. Clayton, by virtue of the Act of Parliament, required 
Mr. Freeman to execute a mortgage of the estate to Mr. Taylor; 
and accordingly, by an indenture of mortgage, bearing date the 
8th March, 1777, after reciting the facts stated in the last- 
mentioned Act of Parliament, Mr. Freeman, at the request of 
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Mr. Clayton, and in pursuance of and in exercise of the power 
given to him by that Act, assigned the estate and all right and 
benefit of renewal of the said Letters-patent to Mr. Taylor, in 
which mortgage, Mr. Clayton covenants to cause the Letters- 
patent /ro7?i time to time to be renewed, or a new lease to be granted 
in the name of Mr. Freeman^ upon the trusts aforesaid, in such 
manner and in such times as was usual and customary for leases 
held of his Mnjesty in ritrht of the Duchj of Cornwall, to he 
renewed, or new made, and that he would pay all fines for such 
renewal. 

This mortgage was enrolled in the Duchy office, the dth August, 

nil. 

That Mr. Clayton subsequently ejppended £5,000. in laying out 
and making the estate fit for building purposes, and that for ten 
years after passing the last-named Act, of Parliament, he was only 
enabled to procure one building tenant, Mr. Tegetmeyer, who, in the 
same year, through the agency of Mr. Taylor, took a lease of that 
portion of the lands then formerly occupied by John Reed and 
William Watts, who paid a rent of £64. a yrar, and this lease to 
Tegetmeyer was granted at a rent of £262. 10*., clear of all out- 
goings, for a term of ninety-seven and three-quarter years, if 
William Clayton, George Clayton, and James Med win should so 
long live, and under a covenant that the lessee should build at 
feast seventy houses, and Mr. Clayton covenanted to renew, in the 
language of the last-mentioned Act of Parliament, so as to make 
up the full time. 

This was the only lease Mr. Clayton granted, and he died the 
3d July, 1783, having survived his wife Lady Louisa, leaving 
William Clayton, his son and heir, who, in Hilary Term 24th 
George IIL, suffered a recovery of the settled estates, and became 
entitled to this estate free from the limitations in the settlement of 
the 10th June, 1761, but subject to the mortgage to Mr. Taylor. 

By indenture dated 23rd October, 1786, Mr. Freeman the 
trustee having died, his Executor assigned the legal estate in this 
property, and all right and benefit of renewal of the said Letters'^ 
patent, unto William Clayton, Esq. the son, subject to the mort- 
gage to Mr. Taylor. 
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This assignment is also enrolled in the Duchy office the IStk 
December, 1786. 

Mr. Clayton (the son) expended considerable sums of money 
upon this estate with the view to encourage huilners, and in the year 
1 787, succeeded in granting six leases for sixty^five years, deter- 
minable upon the tkree lives, at ground rents amounting together 
to £,^0. 7s, 6d. in each of which he entered into a covenant to 
renew, so as to complete and make up a term of sixty -five years 
to the Lessees, who, -without some such certain building term, 
would not, of course, expend their capital. • 

In the year 1788, Mr. Clayton succeeded in granting two other 
leases upon the same terms, at ground rents amounting to 
£21. 10s. 

In the year 1789 he succeeded in granting one other lease upon 
the same term9, at a ground rent of ^350. 

In the year 1790 he granted one other lease upon the same 
terms, at a ground rent of £51. 

The estate by this time having become covered with valuable 
houses and buildings, the Duchy endeavoured to encourage building 
upon other parts of the estate of the Duke of Cornwall, not in 
lease to Mr. Clayton, but found it impossible to get builders to 
take the laud without having the usual building term of ninely^nine 
years granted, as was the case when the building of Regent Street 
was contemplated. 

The Duchy Officers seeing the progress Mr. Clayton had made 
with such rights as he had, considered it expedient to apply to 
Parliament for an enabling statute, and accordingly an Act was 
passed 33d George III. c. 78 (1792) which recites : 

'^ That the Prince of Wales then stood seised of tlie Duchy of an 
£state of an inheritance under a special form of limitation, differing 
from the ordinary rules of inheritance .at common law, whereupon 
some questions might grow what Estate in the same the Prince might 
legally grant, and whether Leases and Grants made by him would 
be good and effectual in law longer than for his life. For avoiding 
which doubts and for the ease and quiet of the minds of such 
persons as had taken or thereafter should take Leases or Grants 
from him, and to the end such persons might be sure to have good 
and indefeasible Estates, and be encouraged to lay out monies in 



32 

building and repairing, or otherwise improving the several Lands 
and Tenements to them demised," 

It -was enacted, " That all Leases or Grants made or to be 
made by the Prince should he good and effectual in law, according 
to the purport and contents of the said Leases or Grants^ against 
the then King^ his heirs and successors, and against the Prince 
and his heirs, and against all and every person and persons who 
should inherit the Duchy." 

This Act contains the same proviso^ almost verbatim^ as that in 
the 21st James I.^ c. 29. 

This Act further recites, " That various applications had been 
made to the Prince, as well by the Tenants of the said Duchy as 
by other persons, for Grants of certain parts of the said Duchy 
for STich term of years as would enable the Lessees io erect sub- 
stantial buildings thereon, and to improve the waste Lands of the 
said Duchy^ which could not be undertaken by the Lessees unless 
they were secured by a longer interest in the premises than thirty^one 
years, or a term of years determinable upon three lives" It was 
therefore further enacted, " That it should and might be lawful 
for the Prince, and he was thereby empowered, to make Leases and 
Grants by Letters-patent or Indentures of any Lands for any term 
of years not exceeding the term of ninety-nine years, expressly for the 
purpose of improving the same by erecting substantial buildings 
thereon, or for the purpose of improving waste Lands by culti- 
vation or otherwise, provided that upon all such Leases or Grants, 
so to be made, improved annual ground rents be reserved and 
made payable to the Prince, or to such as should have the 
inheritance or other Estate of the said Duchy; and that in all 
such cases. Leases or Grants so to be made for terms exceeding 
thirty- one years, or exceeding the usual term determinable on 
three lives, no fines or other consideration be taken further or 
other than the improved annual ground rent." 

And it was further enacted, '* That all covenants, conditions, 
reservations, and agreements contained in every such Lease or 
Grant made or to be made as aforesaid, should be good and 
effectual in law according to the words and contents of the same," 
in the same manner as is enacted by the said Statute of 21st 
James 1. 
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" Saving the r^ght$ of all persons^ their heirs^ executors^ admi- 
nistrators, and assigns^ other than the^ then King, the Prince 
and his heirs, and all persons that should thereafter inherit the 
Duchy." 

This Act is in itself almost conclusive evidence of what was the 
intention of the contracting parties at the time the Grant was 
made to Mr. Freeman, in 1777. The Duchy granted all that it 
had the power of granting; and, as I said before, with Mr. 
Clayton's tenant right of renewal, that was considered sufficient 
for the purpose; without such right the Grant might not have 
existed twenty-four hours, which was rather a frail sort of tenure 
for building purposes. 

It should be here observed, that this Act, from the preamble to 
the end of the proviso, is nearly a copy of the first Act passed, 
regulating the possessions of the Duchy, 21 st James I., c. 29. 

The Act admits the fact, that builders and others would not 
take the Lands, "either for building or improving the waste 
Lands, unless they were secured by a longer interest than thirty- 
one years, or a term determinable upon three lives," and then 
enables the Duchy to grant leases for the usual building term of 
ninety-nine years. 

From this time to the year 1802, Mr. Clayton granted various 
Leases, by which the whole Estate would be covered with houses 
for various terms of sixty<pfive years and more, at ground rents, 
amounting in the whole to ^407, which, with those I have before 
stated, make ^1,238, the whole income of the Estate to which Sir 
William Clayton wa$ entilUd until the Leases of the Tenants should 
expire. 

The imfrovetments thus made upon this Estate sinca the (rrani 
made to Mr. Freeman, ii appears, have been at an eoppenditure of 
^500,000. most of mhiek was laid out subsequent to the Act ef 
33 Geo. 3. (1792,) which was considered as explaining unequivo* 
cally the intention of the Duchy at the time of the last-mentioned 
Grant ; indeed, there cannot (or at least there should not) be any 
distinction made by the Duchy, between the same class of its 
Tenants, more particularly where the outlay of the Tenant is for 
the ultimate benefit of the Duchy; and the outlay, in the present cas€, 
appears to have produced a rental of upwards of £ 20,000. a year ; 
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upon which rental the Duchy would be entitled to the accustomed 
fines on renewal, after the expiration of the Tenants Leases^ cer^ 
tainly not before. 

It appears^ also^ that this large Estate has^ since such great im- 
provement, been the subject of sale and purchase^ of settlement, 
and provision for children, and various other acts of ownership 
expectant upon a certain term, for the outlay of capital, as in all 
other cases of a like nature ; and which, in justice and equity, 
ought not to be disturbed, more particularly by the King, as the 
fountain of justice. 

I then find that Mr. George Clayton, one of the lives named in 
the Grant of 1777, died in 1828, and that Sir William Clayton then 
applied to his late Majesty, King George the Fourth, for a renewal, 
and proposed to pay a fine on such renewal equal to one and a half 
year's rent he received; but, in consequence of the bad state of 
health of that King, nothing was done previous to his decease. 

Shortly after the accession of his present Majesty, Parliament 
was again applied to, and another Act was passed, 1^2 William 4» 
C.5, (1831,) which, the preamble states, was ''For the ease and quiet 
of the minds of such persons as had taken, or should thereafter take 
Leases from his Majesty, and to the end that such persons might be 
sure to have good and indefeasible Estates, and be encouraged to lay 
out monies in Building" It was enacted, that during such time as 
the said Duchy should remain vested in his Majesty, it should be 
lawful for his Majeaty, by warrant, to authorize such or so many 
of the regular officers of the said Duchy, who by virtue of their 
several appointments and offices, are concerned in the general su- 
perintendance and management of the revenues and affairs of the 
Duchy, to demise or lease the lands of the Duchy, and also to con- 
stitute and appoint all such persons as should be specially named 
by his Majesty, to be stewards* commissioners for assessing the 
ancient Duchy lands and tenements, and also to pass the accounts 
of all receivers ; and all leases and grants so made, or to be made, 
should be good and effectual in law, according to the purport and 
contents thereof/* 

This act contains the same proviso as in the last before-mentioned 
Act of Parliament. 

It then further recites, " That certain parts of the said Duchy 
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were capable of considerable improvement, by the erection of eub- 
stantial buildings thereon, and by the cultivation of waste lands, 
which could not be undertaken by the lessees, unless they were secured 
by a longer interest in the premises than thirty-one years^ or a term 
of years determinable upon three lives.'* 

It was therefore further enacted^ *' That it should be lawful for 
the. said officers of the said Duchy^ to be named in his Majesty's 
said warrant, to demise any lands for any term of years not exceed" 
mg ninety-nine years, expressly for the purpose of improving the 
same by erecting substantial buildings thereon, or for the purpose 
of improving waste lands, by cultivation or otherwise : provided 
that, upon every such leases, improved annual ground-rents be 
reserved, and that no fines or other consideration be taken further 
or other than the improved annual ground-rents." 

It is singular, that in this Act of Parliament, the saving clause 
extends to save tlie rights of all persons except the King and his 
lessees. 

I then find that Sir William Clayton renewed his application for 
a new grant, and that on the 12th September, 1831, a renewal was 
offered him, for another term of ninety-nine years, determinable 
upon three lives, upon payment of a fine of £64,210, with interest, 
from the death of Mr. George Clayton, which amounted together to 
upivards of ^72,000. 

That, to meet the fine upon renewal. Sir William Clayton, some 
years since, insured the life of Mr. Medwin for £2,500, and that 
to meet the proposed fine of ^7^^000, it appears that the total rents 
received by Sir William Clayton from the estate would not have 
insured its amount. 

I need not enter into the negociation that subsequently took 
place between Sir William Clayton and the Officers of the Duchy 
as it all amounts to the question of fine, which Sir William ulti- 
mately declined paying as demanded, nevertheless offering a rea- 
sonable fine. 

Since which. Sir William Clayton and James Medwin are both 
dead, and it appears that the Duchy have taken possession of the 
estate, and granted leases to 450 of the occupiers out of 490 
tenants. 

Sir William Clayton, in his life-time, viz. in December, 1832, 
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presented a petition of right to the King, in his High Court of 
Chancery, praying to the effect, 

That His Majesty would he graciously pleased to order, th«t 
right he done in this matter, and to endorse his Royal declara- 
tion thereon to that effect ; and to refer such petition, with such 
" his Royal order and declaration thereon, to the Lord High Chan- 
•* cellor in his High Court of Chancery ; and that Sir William 
" might thenceforth prosecute his complaint therein against His 
" Majesty's Attorney General, as representing the rights and inte- 
rests of His Majesty, as Duke of Cornwall, in the matters 
aforesaid ; and that for such purpose Sir William might have 
leave to make such Attorney General, and also the Lords' Com- 
missioners of His Majesty's Treasury, parties thereto ; and to 
pray and obtain such relief in the matters aforesaid, as, under the 
circumstances, should be just." 
This petition was admitted by the Crown, who permitted a Bill 
to be filed, making the Attorney General a party defendant, as 
representing the rights of His Majesty, as Duke of CcMHwalL 

The Bill prayed, " That it might be declared, that Sir IVilliam 
Clayton was entitled to have a new lease granted to him of the afore- 
said premises, for a term of years determinable on the lives of Sir 
William, and such two other persons as he should nominate, and 
the life of the survivor of them, on payment of a Jine, computed 
according to such custom as aforesaid, and by such rate and standard 
as had hitherto been followed and adhered to in granting renewed 
leases of the said premises, or on the payment of such fine as, 
under the circumstances aforesaid, should be reasonable; .and that it 
might be referred to one of the Masters, either to ascertain what 
fine ought to be paid according to such custom and stiuidard as 
aforesaid, or what fine would be reasonable, regard being. had to 
the circumstances hereinbefore ' stated ; and that the said Lords' 
Commissioners, defendants thereto, might be decreed to grant such 
renewed lease accordingly. Sir William Clayton submitting to pay 
such fine as should be ascertained in manner aforesaid ; or that it 
might be declared, that the term of ninety-nine years granted by 
the letters-patent, therein made determinable on three lives^ in 
compliance with the then existing statutes, was intended to give an 
absolute interest in the said premises for the whole period of ninety- 
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jlitte years, an the Uirmi on which the ftame were Uien held tod 
actually renewed ; and that such kase ought to be renewedtuf^til 
the f\ill term of ninety-nine years frotn the date of such letters- 
patent should expire, oil payment of teUsonahh fine^^ to be computed 
not with reference to the present annual value of the houses and 
buildings erected thereon, but on payment of a reasonable fine, to be 
computed according to such custom or standard as aforesaid, rr by such 
other rule as should be just with reference fo the actual yearly benefit 
derived and to be derived by Sir William Clayton from thi said 
premises during such term of ninety-nine years, and that it might 
be referred to the Masters to compute and settle the same, and that 
the Lords' Commissioners mighty on payment thereof, which Sir 
Wiiiiam Clayton thereby submitted to pay, l>e decreed to grant 
fuoh renewed lease, and that itl any event the said Lords' Commis- 
sioners might be restrained, by the order and injunction of the 
Court, from granting or contracting, or agreeing to grant, any lease 
or leases, term or terms for years, or other interest in the premises, 
or any pait or parts thereof, which should in anywise impede or 
prevent their making to Sir William such renewal or renewals as 
aforesaid, or be in anywise inconsistent with the renewed lease or 
leases which is or are thereinbefore prayed for. 

The Crown appeared to thiil Bill, answered and gave its answer 
upon oath. 

On, the 4th June, 1834, it came on for hearing before LordBroug" 
ham, who wM of opinion that no cdse whatever had' been madd out 
against the Crown, and dismissed th^ Bill, but Without costi. 



HAVING THUS TRACED THE TITLE PROM ITS 
ROOT, 1 WILL BEG LEAVE TO fcONSIDER THIS 
CASE IN FOUR POINTS OP VIEW. 

PIRST.--ON THE CONSTRUCTION TO BE PLACED 
UPON THE WORDS OP THE SEVERAL ACTS OP 
PARLIAMENT, AND ON THE DEALINGS AND 
•iV^^^^YRANSACTIONS THAT HAVE TAKEN PLACE PE- 
TWEEN THE PARTIES ENCOURAGED, SANCTION- 
ED, AND CONFIRMED BY THE LEGISLATURE FOR 
UPWARDS OF TWO CENTURIES. 



38 

SECONDLY— ON THE INFLUENCE WHICH THE 
AUTHORITIES OUGHT TO HAVE ON THE CASE. 

THIRDLY.—ON THE FORCE OF THE REASONS, 
WHICH ARE THE GROUNDS UPON WHICH LORD 
BROUGHAM DISMISSED THE BILL. 

FOURTHLY.— ON THE FINE DEMANDED. 

FIRST. 

On the construction to be placed on the words of the Acts efVar^ 
liament, and on the dealings and transactions that have taken place 
between the parties, encouraged, sanctioned, and confirmed by the 
Legislature for upwards of two centuries. 

It is the most natural and genuine exposition of a Statute to con- 
strue one part of it by another part of the same Statute^ for that 
best expresseth the meanin]^ of the makers. — Co. Litt. 290. b. 1. 
8. 9. 

The history of the times previous to and at th^ period of passing 
the first Statute^ gives us ample knowledge of the means, ordinary 
and extraordinary, then resorted to by the Crown to raise money, 
and I cannot do better here than refer to Lord Hale*s considerations, 
'^ touching the amendments of laws," as an illustration of that his- 
tory. He considered that it certainly would endanger the consti- 
tution of Parliament if the hereditary estates of the Crown should 
become ample enough to enable the King to carry on the govern- 
ment for any length of time without parliamentary aid ; yet, on the 
other hand, he might have revolted at the idea of seeing the Crown 
80 degradingly impoverished, as not to be able either to discharge 
its public functions or its private expenditure for one moment, 
without asking a boon from the Parliament. 

The Legislature Kave from the first looked at the rights of the 
Crown over the tenants of the Duchy estates with a very jealous 
eye, until the time of passing the last Act of Parliament, which, in 
its saving clause, is without example ; and if it can be even contem- 
plated that the fine proposed by the Duchy Officers, to the late Sir 
William Clayton, for renewal, had any foundation in justice, then, 
indeed, the time has come when the policy of Queen Anne (who 
succeeded to a Crown far more impoverished in its possessions 
than Charles II.), adopted by her Parliament, the professed object 
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of which was not merely to preserve the small remainder of the 
Royal patrimony, but to effectuate gradually such an increase of it 
as might restore the diminished dignity of the Court, without in 
the least endangering the constitution; when, from such contingent 
accessions as the present, the landed revenue of the Crown may be 
so augmented as to render it formidable. 

The value of this Estate has been made by the means and at the 
risk of the late Sir William Clayton ; and it does not require much 
wisdom to say, that such an expenditure of half a million of money, 
united with such risk and responsibility, from which the Estate of 
the late Sir William Clayton is now suffering, through impending 
law-suits by the tenants, would jiave been expended upon a thirty 
years* lease, or a thirty days* lease, for the one was as equally 
tenable as the other, if the position maintained by the Crown be a 
just one. Sir William Clayton and his lessees pinned their faith 
to his title, to his right of renewal at the accustomed rate, to the 
solemn guarantee of the Legislature ; and I do humbly conceive, 
that if all these Acts of Parliament, all the dealings and transactions 
that are shown upon the title to have taken place between the Duchy, 
the Parliament, Sir William Clayton and his ancestors, are taken 
together, without reference to authority, a more strong case for a 
right of perpetual renewal can scarcely be found. 

This case is widely different &om all others upon the question of 
renewal. 

The Courts of England lean against peipetual renewal, even 
where there is a covenant to renew, unless clearly intended ; but in 
all ambiguous cases (not that I consider this an ambiguous case^ 
looking at all the Acts of Parliament prior to Geo. II.) the inclina- 
tion of the Court of Equity is (or should be) in favour of the 
lessee, because every deed is taken most strongly against the 
grantor, as is shown in the case of the College of Manchester r. 
Trafford, 2 Lev. 241. The right of Sir William Clayton I look 
upon as a springing interest, arising from the first contract made 
with the Duchy by Lord Moore, and each renewal must be taken 
to be the original lease continued, for the sake of protecting all 
legal estates and interests, carved out of the old lease, upon the 
supposition of its renewable nature, and, as was laid down in Fumival 
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V. Crewe> 3 Alk. 83.J repeated renewals should show what wa9 th« 
understanding of th^ parties. 

When a stipulation for perpetual renewal is intended to b« 
made^ it is imperative (by the authorities) that some words ^21:- 
pressiv^ of that intention, some phrases, pointing at perpetuity, 
should be inserted in the grants. 

Now all the grants made to Sir William Clayton and his ances- 
tors are only part and parcel of the various Acts of Parliament 
confirmatory of each and every of them. 

Parliament could, in justice, do no more from reign to reign 
than confirm all the prior title ; and I do humbly consider that 
each Act of Parliament is not only a stipulation and an encourage- 
naent for renewal, but a solemn guarantee under which the tenant 
expended his money in improvements. 

The Parliament has, in various instances, grated relief to the 
tenants of the Duchy, when they had grievances to complain 
of, as in the time of Charles II., when he increased the ancient 
rents. 

So in the case of the complaint of the tenants of Kirton, in 
Linsey, in the county of Lincoln, parcel of the Duchy, also before 
stated, when a recommendation was made by the House to the 
Lords* Commissioners of the Treasury, that these tenants should 
be protected against any illegal disturbance, by colour of any pre- 
tended gi*ants. 

Another instance of the care which Parliament has taken of the 
rights of the tenants, is shown by the Journal of the House, when 
the Bill was introduced, in the 29th Charles II. ; and mimy 
other cases might be cited, showing the controul which the Par- 
liament has always exercised over the Duchy lands since ita inter- 
ference in the reign of James I. 

The dealings and transactions between the Duchy and Sir 
William Clayton and his ancestors I need not recapitulate ; they 
9peak for themselves. All tlie grants have been made upon tern^s 
highly beneficial to the Duchy, and highly disadvantageous to the 
lessee. // cannot l^e said there is no mt^titality. The improyementa 
are beyond all previous calculation. All the Acts of Parliament 
HP to the 33d Qeorge II. contain special language^ iwplpnig p^r- 
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petual renewal, according with the intention so solemnly and ex- 
plicitly noticed by the Legislature when it first interfered. 

Upon these Acts of Parliament a principle of dealing and good 
faith has been established^ upon which the tenants have dealt with 
the property and expended their money. Sir William Clayton 
has a higher right than an ordinary tenant would have against an 
ordinary landlord ; and I do submit, without resorting to any 
strained inference or conjectural construction^ or to particular equi- 
vocal words, that the whole, with the repeated renewals which have 
taken place, is very strong evidence that perpetuity of lease was 
intended. The intention must be gained, and I think it is suffi- 
ciently gained ; and that, however inconvenient to the lessor, it is 
too authoritatively received to be deemed of that degree of public 
inconvenience which will justify the being considered otherwise 
than as enforceable, though not strictly at law, taking the Acts of 
Parliament as parallel cases to explicit covenants for renewal. (See 
Sweet V. Anderson, before the House of Lords, in March, 1722 — 
Earl of Ross v. Worsopp, before the same tribimal, March, 1740, 
see 4 Bro. P. C. 411 — and Magenis v. Magenis, December, 1745.) 

Second. — On the influence which the atUhorities oug'ht to have on 
this case, ^ 

I have already said, that this case is widely different from all 
others upon the question of renewal ; nevertheless, the authorities 
upon that question bear me out in my argument. 

The arguments submitted to me with this case, upon which 
great labour has been given, are chiefly directed to (what is termed) 
the tenant-right of renewal. 

Tenant-right of renewal in England, as applied to general cases, 
is neither a certain nor contingent interest in law, because it de- 
pends upon the will of the lessor whether he will renew or not ; 
but in cases of leases from the Crown and Ecclesiastical Corpora- 
tions, tc^Aer^ the tenure is of ancient date, and the tenant is willing to 
pay theflne, this sort of right has sprung up and been contended for 
by the lessees or holders of the ancient leases, as an undoubted cfaim 
or prescriptive privilege. 

The law of England is unfavourable to leases in perpetuity ; 
looking at a perpetuity as a thing odious in law, destructive to the 
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common wealthy that would put a stop to commerce and prevent 
die drculation of the riches of the kingdom, and, therefore, is not 
to be countenanced in equity. See 1 Vem. 164— I have thought 
it proper in this case to explain wAy the law is unfavourable to 
perpetuities; but it has, nevertheless, long been an established 
^racticcj to consider those who are in the possession of lands, under 
leases for lives or years, as having an interest beyond the subsisting 
term ; and this interest is usually denominated the tenant^ri^ht of 
renewal, which, though asl before have said, not any certain or even 
contingent estate; (there being no means of compelling a renewal ;) 
yet, it is so adverted to in all transactions relative to leasehold 
property^ that it influences the price on sales, and is often an 
inducement to accept of it in mortgages and settlements. This 
observation is more especially applicable to leas^ from the Crown, 
the Church Colleges, or other Corporations, and, indeedi from pri- 
vate persons^ where the tenure is of ancient date, and there have been 
/recent renewals, or what are in effect the same, successwe erUarge- 
ments of the term in being by reversionary grants, by which the 
lease is never suffered to run out entirely, each renewal being not 
properly a new lease, but only a continuation oj the first lease. See 
Randall «?. Russell, 3 Mer. 190 ; also Co. Litt, 290 b. n. 1. s. 9« 

In all these kind of estates, the tenants, by custom, have a sort 
of a tenant-right of renewal. In the case of copyholds, the free- 
hold remains in the Lord, and the copyhold tenant is considered 
as tenant at will, according to the custom of the manor, and, there- 
fore, he has no right beyond that of a. mere tenant at will, but 
such as the custom gives him. 

This tenant-right of renewal, (as it is termed,) however impeffect 
and contingent in its nature, being still a thing of vidue and a real 
benefit; has been protected and recognized by our Courts of Equity, 
and when those who are entitled to its incidental advantages, 
whether by purchase or other derivation, are disappointed of them 
by fraud, imposition, misrepresentaition, or unfair practice of any 
kind, it is fit and reasonable that this injury, which may in many 
instances be of great extent and magnitude, should have redress, 
as well as that there should be remedies, when rights more perfect 
and certain are violated. Accordingly, our Courts of Equity have 
so far recognized the tenant-right of renewal, as frequently to. inter^.x-'Tlv 
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pose in its favour^ by decreeing that new or reversionary leases 
(gained by undue means or suppositicm of the tenant-right of 
renewal) should be for the benefit of the persons interested in. the 
ancient lease, and that, consequently, those who procured such new^ 
leases, and were thereby legally possessed of them, should be 
trustees for that purpose. — See Randall v. Russell, 3Mer. 190.^ 
Hardman v. Johnson, id. 34. Fitzgibbon v. Scanlan, 1 Dow, 209. 
Owen V. Williams, Amb. 734. 

Lord Coke divides the cases on this head into three classes. Th4 
first, where the renewal has been obtained by persons having no 
beneiicial interest in the old lease, and no connexion with the lessee, 
and has been obtained by a suggestion of what was false, or a sup- 
pression of what was true. The second^ where the parties obtain- 
ing the renewal have no beneficial interest, but are connected with 
the old lessee as guardians, trustees, or executors. 7%« tMrd, where 
the persons renewing have only partial and limited interests as 
tenants for life, mortgagors, or mortgagees 5 in ail the cases the par- 
ties renewing have been uniformly declared trustees for the persons 
beneficially interested vn the ancient lease, either wholly or in part, 
according to the particular circumstances of the case ; — the Court pre- 
suming that the new lease was obtained by means of the connexion 
with or reference to the interest in the ancient lease. The cases on 
the tenant-right of renewal are numerous; one of the most impor- 
tant is that of Rawe v» Chichester, Ambler 71 ^> Richard, Rawe 
had an estate called Prince's Meadow, in the parish of Lambeth, 
held by lease under the Duchy of Cornwall, Upon the 1 1th Decem- 
ber, 171 6, he obtained an additional term of sixteen years, to be 
granted to Joshua Sherwood, in trust for himself, and was pos- 
sessed of other leasehold estates in the county of Cornwall. He 
made his will, ^d devised and bequeathed these estates to his 
wife, for her life. 

The testator died in 1713, being, at the time of his death, in 
possession of a. small piece of ground, not comprised in his lease, 
but adjoining to Prince's Meadow, being part of an estate called 
Collier's Yard, belonging to the Duchy of Cornwall ; and appli- 
cation being made by another person, for a lease of that piece of 
ground, upon the merit of the discovery, Mrs. Rawe likewise 
applied, stating her right under Mr. Rawe s will, and prayed to 
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have a lease granted to her of that piece of ground^ and that the 
same might he consolidated with the premises comprised in Mr. 
Rawe's lease; and on the 17th of February, 1719, she obtained a 
lease of the piece of ground, which was granted to Richard Agar, 
in trust, for twenty- seven years, which was the time when the 
lease of Prince's Meadow would expire. No fine was taken. A 
rent of 40*. a year was reserved. On the 6th of April, 1734, 
Mrs, Rawe obtained a renewal of Prince's Meadow, and Coilier^s 
Yard, to Richard Agar, in trust for her, which would expire at 
Lady-day, 1735 ; and upon the 22d of June, 1749, she obtained a 
further renewal for sixteen years. 

The bill was filed by the children and next of kin of Richard 
Rawe, to have the benefit of the renewals, and the lease assigned 
to them. 

The Lord Chancellor : 

'' It may be laid down as a rule, that whoever has a lease, has 
an interest in the renewal of it. It is often the subject of settle- 
ments, and of the jurisdiction of this Court, though the lessors are 
not bound to renew ; yet, when done, it is a continuance of the old 
lease. If trustees, mortgagees, and persons interested, obtain re- 
newal, the new lease is always subject to the trusts and limitations 
of the old lease. Many cases have been determined in support of 
this doctrine. Lord v. Holmes is a very strong authority ; Holt v. 
Holt, 1 chan. cas. 190, (which seems to be the oldest case). Witter 
V. Witter, 2 P. Wms. 90, which was said to be contradicted by 
Mason and Day, Prec. Ch. 310, but in fact was not, being a ques- 
tion between heirs exparte paterna, and exparte matema, upon a 
renewed lease, which could not go to the heirs exparte paterna, and 
so determined by Lord Hardwicke, in Mason v. Shove, July 28, 
1739, 1 Atk. 480. In Lord Hardwicke's MS. note at the end is 
seen, * Determined on the reason and authority of Mason v. Day! 
Ruch 17. Sandford, Sel. Ca. in Cha. 61, called ' Rumford Market.' 
The case of a lease for years at a rack-rent. The general rule was 
not disputed, but defence set up from the particular circumstance 
of the lessor having refused to renew with the infant. Idle v, Fitz- 
gerald, was determined on the particular circumstances of the case, 
and did not affect the general rule. 

** It appears that Frances Rawe obtained the first additional 
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term under the tenant right^ and therefore within the general 
rule^ unless any thing particular to take it out. It does not appear 
that the testator meant to give his wife the right of renewal separate 
from the existing lease. It must be very plainly expressed to give her 
such an interest. He had very lately renewed ; and if he had so 
intended^ it is most probable he would have said so ; the words are 
awkward^ but he certainly meant that his brother's children should 
have the benefit of the estate after the death of his wife. When an 
additional term is granted, the old term may be said to be still in being, 
and then the will operates upon it. It is giving too much weight 
to the awkward words, to give them a different construction. His 
Lordship referred it to the Master, to enquire what fine she paid ;• 
and whether, in consequence of such renewal, she received any 
fines from the tenants — ^the latter were to be deducted out of the 
former. The fine to be apportioned between Frances Rawe and 
the reversioners, according to their interests, and she was to have 
interest at 4/. per cent, to be paid out of the estate, and to hold the 
estate till paid." 

" As to Colliers Yard, originally granted to the Woodmonger's 
Company, to build a barge house, &c., and was always excepted 
out of the lease of Prince's Meadovf ,^rdt granted to Frances Rawe, 
and never was part of Richard Rawes personal estate, decreed for 
her next of kin. See Taster v. Marriott, Ambler, 668, and cause 
there cited. See also, Winslow v, Tighe, 2 Ball. & B. 31. Also, 
Featherstonehaugh v. Fen wick, 17 Ves. jun. 302; Palmer v. 
Young, 1 Vern, 276 ; Keeche v. Sandford, Sel. Ch. ca. 61. 
- The next important case on this learning, is that of Lee v. 
Vernon, heard on appeal to the House of Lords, May 11, 1776, 
7 Bro. P. C. 10, where Lord Strange held as against a stronger 
applicant for a reversionary lease, to commence on the expiration 
of the existing one, that the tenant-right, or lord^s favour of renewal, 
was in the holder of the latter. In this case, which was also pro- 
perty held under the King as Duke of Lancaster, the north auditor 
of the Duchy, in his report, stated that he did not know in whom 
the tenant-right of renewal was, by reason that the existing lease 
contained no covenant for inrolment. Thus admitting a tenant- 
right of renewal in whoever held the lease. 

So, if a tenant for life sells the right of renewal, the purchase 
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money shall go to the uses of the settlement^ as in the case of Owen 
V. Williams, Amb. 734. Kytfun Williams held a leasehold esiaie 
near Chester^ under the King as Earl of Chester, which was ktout 
to under lessees, upon fine, and small rents. He died^ and by wjill 
devised it to his wife for life. The lease being near expiring, and 
the estate lying near Chester, and giving a party interest therCj 
Lord Grosvenor (a stbangsb,) applied to the Treasury for the 
grant of a reversionary term. Mrs. Williams, the lessee, also ap- 
plied. Lord Grosvenor having the better interest, the Treasury 
were disposed to oblige him, hut recommended him to mcJce terms 
with Mrs. Williams. Accordingly yhe offered her ^3,000. which she 
ttocepted, and the reversionary lease was granted to Lord Grosvenor, 
in whom Mrs* Williams' lease had then become vested. 

In this case, the report of the Surveyor-Greneral, upon Lord 
Grosvenor's petition, states, that he never advised the granting leases 
to persons having no claim or equitable interest in the premises^ in 
prejudice of the tenants in possession ; this report was in favour of 
Mrs. Williams. 

The case of /Fatson v. The Master of Hemsworth Hospital, 
2 Vem. 596, approaches the present case in many respects, and 
embraces the opinions and judgments of the Lords EUesmere, 
Clarendon, Cowper, and Eldon. Watson had purchased a lease 
which was expiring, and had laid out £2,000. in improvements ; 
brought his bill for a new lease, the Master refusing to renew. 
The lands belonged to the Hospital, the master of which was em- 
powered only to grant leases for twenty-one years, and no longer, 
at a rent certain, which was not to be raised, nor more than three 
years rent taken for a fine ; and under a decree of Lord Coventry^ 
a lease was made by the hospital in 13 Charles I. to the filackiston'Sj 
for twenty-one years, at a rent of ^120., which lease was renewed 
from time to time, and purchased by Watson, who in 3d James 11. 
obtained a renewal, and the bill prayed a renewal at the old rent 
of £120., and a fine of £100., or such fine as should be adjudged 
reasonable tvith regard to his improvements ; and that the Hospital 
should be obliged to renew the lease, from time to time^ for twenty- 
one years, at the old rent, and such fine as the Court should judge 
reasonable. Lord Chancellor Cowper decreed that Watson was not 
entitled to have leases at any certain fine, or at any certain rent. 
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but that he ought to have beneficial leases made to him, as well in 
regard to the constitution (of the Hospital) as also of fotmer decrees 
made by the Lord Keeper Coventry^ and Lord Chancellor Claren^ 
don, and the usage since ; and likewise in respect of what Watson 
had' laid out in building, and other lasting improvements, since the 
last lease made by the Hospitcbl, beyond thb covenants in such 
LBASBs, and what the annual v^ue of the premises were reasonably 
worth to be let at ; and that the fine to be paid was not to exceed 
three years' value ; and in the ascertaining such rent and fine, regard 
was to be had to what had been expended by the lessees in building, 
and other lasting improvements, beyond the covenants in the leases, 
and beyond the last leases; and he referred it to the Master to certify 
the value of what had been so laid out in improvements ; and when 
that wafr ascertained^ thiBn the fine and rent^ as should be thought 
reasonablie^ was also to be ascertained. 

The Master's report stated the reserved rent to the Hospital 
£132; the annual value of the premises, at the lessee's entry, £250; 
that £2,000. had been laid out in improvements ; and that the pre- 
mises were then worth, to be let, ^6371. 

The lessee was allowed £i;500^, for improvements, and a.decree 
was made in 1710, directing that Watson should pay 5^05. for a 
fitie; and the Court being fully satisfied that Watson had a tenant 
Hght of renewal, and ought, therefore, to have a beneficial lease made 
to him at ^150. a year. 

This rent and fine was thus calculated : — 
The fine was taken upon the annual value, at the lessbb's 
ENTRY (^250.) The rental of £150. calculated upon the improved 
rent of £371 . was thus made out : 

Reserved by new lease ^150. a year 

Taken at £190 40 

AUowed for improvements £2^000. equivalent to 121 of rent 
Allowed for right of renewal upon which the fine 5 
was calculated ) 

Total improved rent £371 

This lease was granted accordingly, and renewed from time to 
time until \^9\, when the last lease was granted, and upon its ex- 
piration, the. Hospital refused to renew. A bill was filed to compel 
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a renewal, but the Master of the Rolls took a different view of the 
lessee's right, on the ground that the decree made by Cowper, de- 
clared that when the before-mentioned new lease should be made 
to Watson, it was to be in full of all claims by him* 

I do not find any such declaration in the Report of that case 
made by Vernon, and which professes to be extracted from the 
Reg. Lib. This bill was however dismissed. The Master of the 
Rolls observing upon Lord Cowper's decree, that it was only on 
account of the lessee s expenditure on the estate, and to reimburse them 
for that expenditure, that a renewal was decreed, and that a beneficial 
lease in it must necessarily be, in order to answer that purpose ; and 
that the declaration before stated, made it clear that the plaintiff 
had no claim for leases renewable for ever. He then goes on to 
say, " It is true Lord Cowper declared himself fully satisfied that 
" the plaintiff had a tenant-right of renewal, and ought, therefore, 
" to have a beneficial lease made to him. What is meant by a 
*^ tenant-right of renewal, as here applied, I do not understand, in- 
'* dependency of custom, and merely as between landlord and 
** tenant. It does not impart any positive right of compelling a 
renewal. It does not appear to me how the preference which is 
ordinarily and properly given by public bodies to their actual tenants, 
^' and which, I trust, in this case will be given, can, in an individual 
instance, have grown up into a compulsory obligation. The main 
ground, and in my apprehension, the only substantial one, on 
which the claim to a renewal rested in 1704, was the expenditure 
upon the estate. The greatest part of the proceedings in the cause, 
relates to the adjustment of its amount. The rent was fixed with 
reference to it, and so fixed as to provide for the reimbursement of 
" the tenant within the term for which the lease was to be renewed,'* 
And, under such circumstances, he dismissed the bill. See Watson 
V. Master of Hems worth, 14 Ves. 324. See also, Blackiston v. 
Same, Duke's Ch. cases, 49. 

The case of Allan v. Bower, 3 Bro. C. C. 149, was for an in- 
junction ; and in a note of Sir Samuel Romilly's, attached to the 
report of that case, being his view of Lord Thurlow's judgment in 
that cause, he says, " His Lordship was clearly of opinion that 
the injunction otight to be continued, and that it would be for the 
interest of all parties to refer it to the Master, to enquire and 
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*' certify what interest in the farm it was intended should be 
" granted." The rule by which the Master must proceed in the 
enquiry was very plain^ for the plaintiff would be entitled to such a 
term of years as was of the value of the money which he had laid out 
tH improvements upon the farm. 

The case of the Attorney-General v. Smith, 2 Vern. 746, also 
approaches the present case in a relative position. Mr, Smith had 
recovered an estate for the charity, at his own expence, and had a 
lease decreed him by Lord Coventry, for ninety-nine years, deter^ 
minabie on three lives, under the rent of one-third part of the then 
improved value, and to be renewed from time to time, for ever, 
without any fine. The Lord Chancellor Harcourt, upon a bill 
filed to compel a renewal, decreed that Smith should be admitted to 
renew his lease, ioties quoties, for ninety-nine years, determinable on 
three lives, at one-third part of the improved value. 

The Master of the Rolls, in giving his judgment in Watson v. The 
Master of Hemsworth, noticed this case, and seemed to consider the 
justice of Mr. Smith's right of perpetual renewal ''on the score of his 
services to the charity**' 

In Pickering v. Vowles, 1 Bro. C. C. 197, the Lord Chancellor 
observed, " That Tenant-right, as it is called, though an improper, 
" has become a technical term. In the west, many estates derive 
*' their value from renewals. The Crown also has many estates of 

the same nature. The right of renewal has obtained the name of a 

tenant-right" See also James v. Dean, determined on appeal by 
Lord Eldon, and affirmed also by his Lordship on a rehearing. 
11 Ves. 383, and 15 Ves. 236, Hone v. Medcraft, I Bro. C. C.260. 

In Collet v. Hooper, 13 Vesey, 258, the Master of the Rolls 
admits the usage to renew church leases. In Abney v. Miller, 2 
Adkins, 593., Lord Hardwicke observes, that " TTie Court of 
" Equity does regard the custom of renewal in some cases, because if 
" such an estate is given upon trust, and the estate so given is re- 
" newed after the death of the donor, yet the Court considers it as 
" governed by the old trusts." See also Pierson v. Shore, 1 Ankins, 
*' 480. " Hence public bodies generally renew with the person having 

the legal estate, and seldom suffer any trusts to appear on the lease, 

lest they should be implicated in the ea^ecution of them.** They 
also invariably require the old lease to be given up before they 
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grant the new ane ; and after they have obtained possession of the 
surrendered lease^ they never part with it, or produce it, nor can its 
production be compelled. 

In Equity the renewed lease will be taken to be the original lease j 
continued for the sake of protecting all legal estates and interests^ 
carved out of ttie old lease, upon the supposition of its renewable 
nature. In Randall v. Russell, 3 Mer. 190, Sir William Grant 
says, that '' the ground commonly stated on which a renewed lease 
becomes subject to the trusts of a will disposing of the original 
kase is, that the one is merely an extension or continuation of the 
other/* See also Hardman v, Johnson, 3 Mer. 347. 

Lord Redesdale explains the meaning of the parties to these sort 
of contracts in his judgment in Lennon v. Napper, 2 Scho. & Lef. 
682. His Lordship observes, that it is to give and secure a conti- 
nuance of the tenure and rent and payment of the fines, and to 
prevent a conversion of the tenure by enjoyment, without renewal, 
inta a fbe-farm ; for notwithstanding the payment of rent, if there 
was to be no renewal from time to time, the presumption of a fee 
farm would arise. In the original contract for such leases, the 
object on the part of the landholder is the enjoyment of a clear 
rent, and> in many cases, an occasional fine, seldom more than half 
year's rent, sometimes very small, with the consequences of the fee 
remaining in him, and on the part of the tenant the contract is for 
the perpetual enjoyment of the land, and an encouragement to make 
such e^enme improvements as could not be expected to be made but 
mth a view to such continued enjoyment. 

In Rawstome v. Bentley, 4 Bro. c. c. 415., Elliott was seized of 
a piece of ground of the Manor of Highbury, in which no lease can 
be granted o£ copyhold landB holden thereof for more than 2 1 years. 
He demised to Bird for 21 years, at a rent of ^1. per annum, and 
there was a covenant contained in that lease, on the part of the 
lessor, before the end of the term to renew for 21 years, and so on 
from time to time, until the whole should be made 99 years ; and 
the lease contained common covenants. A bill was filed to renew. 
Sir R. P, Abden, blaster of the Rolls, under the circumstances of 
the case, thought the plaintiff entitled to a renewal. He observed, 
^' that the cases in Ireland all depended upon the circumstances of 
their being fines, payable at certain times."* They are mentioned in 
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Vern. and Scriv. Rep. It was held in Ireland^ that if the lesbee 
would pay the fine> and interest for it from the time it had become 
due^ the Court would indulge him with a renewal ; and after ex- 
pressing his agreement with the opinion of Lord Thurlow^ which 
he gave in the House of Lords, in Bateman v. Murray^ he proceeds 
to comment upon this case^ and saysj ^' Th& gaound at first 

WAS VACANT GROUND^ AND THfi FLAlNTIliT HAD LAID OtJT ^61,000 

UPON IT. The lease was intended to b£ for 99 years ; ths 

ONLY reason it WAS NOT SO WAS, BECAUSE iT WOULD NOT BE 
LEGAL UNDER tBE CUSTOM. It IS IN EqUITT A LEASE FOR 99 
YEARS, AND HE DECREED A RENEWAL. 

The following note is appended to this case^ ^' It certainly 
does appear that the intention of the original parties was, that the 
tenant should consider himself as having an interest for 99 years^ 
and that the custom of the Manor was the only obstacle td that ejt- 
tended term being granted ; and it seems equally clear, that a reliance 
on such mutual understanding, and upon the covenants, induced the 
plaintiff to lay out so large a sum as ^1,000 on ground theretofore 
vacant* 

The cases in the House of Lords differed from the judgments of 
the Courts in Ireland. See Vipon v, Rowley, Dom. Proc. 1774* 
Kaine v. Hamilton, 177^* Bateman v. Murray, 1773- The deter-* 
mination of the last case gave great dissatisfaction in Ireland^ and 
produced an Act o!^ Parliament, passed 19 & 20 Geo* III. c* 30, 
which revived the old Equity, and provided that in all cases of 
mere neglect, where no fraud appears to have been intended, and 
there has been no dereliction on the part of the tenant, by neglect* 
ing or refusing to renew, after the landlord has demanded the fine. 
Courts of Equity shall relieve, on an adequate compensation being 
made. See Margrath v. Lord Muskerry, ib. L Ridgeway, P. C« 
493. Jackson v, Saunders, 1 Sch. & Lefr 682 et seq., affirmed in 
Dom. Proc. 2 Dow. 437, and Lennon v. Napper, 2 Scho. & Lef. 
682 et seq. 

In the case of Bayle v. Lysaught, Vern. & Scriv. 135, & 1 Ridgw. 

P. C. 411, The principle that governs cases of this kind was laid 

down. Also that Courts of Equity ought to relieve against the for- 

feiturey because the fine is the principal and essential object^ and the 

renew a^ is only to enforce the payment. 
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' It should be observed, that the fine was fixed, and suited to the 
value of the land at the first taking. See also the cases of O'Neil 
v» Jones, 1 Ridgw. P. C. 1 70. 

The case of Cooper v. Booth, Cowp. 819, is deserving notice, 
as applicable to the present case, not only upon the merits of that 
case as compared with those of the present, but as containing the 
opinion of Sir Samuel Rorailly, upon the circumstance of there 
being no covenants for proper cultivation of the land, as in the 
present case there is no covenant to build. This case was sent to 
law by Lord Bathurst, and adjudged by the King's Bench in 
Easter term, 1778. It was that of a lease for three lives, with 
covenant to renew. There had been four successive renewals, all 
containing the. same covenant ; and the decision of the Court was, 
that the covenant ought to be continued. Lord Mansfield and the 
Judges failles and Ashurst ^founded their opinion on the conduct of 
the parties in so often renewing with a covenant of renewal. Lord 
MansfieicTs reasoning on the covenant was wholly this : His words 
are, — " ne parties have put their own construction, for there have 
been frequent renewals, and in all of them the covenant of renewal 
had been uniformly repeated. How, then, shall the Court say the 
contrary ? Mr. Justice fFilles^s argument was to the same effect ; 
for he observed, *' That the conduct of the parties seemed to differ^- 
ence this case from all others!* Mr, Justice Ashurst also grounded 
himself on the conduct of the parties, saying, that " As there had 
been four successive renewals, the lessor himself had put his own con- 
struction upon the covenant, and therefore is bound by it" 

The case was decided at law, pattly on the ground of an alle- 
gation, that such a covenant had been uniformly inserted in every 
new lease for a long period of years. See Moore v. Foley, 6 Ves. 
jun., 232; and Dowling t;. Mill, 1 Mad. 541 ; and Hammett t; 

Yielding, 2 Sch. & Lef. 566 ; & City of London, v, Mitford, 14 
Ves. 41. 

In the case of Iggulden v. May, 9 Vesey, 325, Lord El don, in 
delivering his judgment, said, " That with reference to the fact that 
there have been renewals for almost two centuries upon circumstances 
of conduct, it would be against conscience to decide against the renewal, 
and he retained the bill, with liberty to bring an action at law ; and 
Sir Samuel Romilly, in his argument in the same case, observes. 
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that the question is upon the intention of the parties. Such a cove- 
nant is not to be reprobated. The greatest part of the land in Ire- 
land is held under leases of this kind. It cannot be said there is no 
reciprocity. Suppose barren land upon the sea shore producing 
nothing, Mnd a person takes it upon speculation, to lay out money 
upon it in building', w th an option to give it up at the expiration of 
18 years, or to haoe it, if he pleases, for ever — that would be a bene- 
ficial contract for both the lessor and the lessee. The mere circum- 
stance that there is no other covenant, goes a great way to shew the 
intention for perpetual renewal, independent of the verbal agree- 
ment; for no man, having in his contemplation to become again the 
owner, would grant a lease without covenants for proper cultivation, 
&c. In the present case there are no such covenants in any of the 
leases to the Clayton family. In Tritton v. Foote, even penalties 
were imposed upon a particular mode of cultivation, viz. ploughing 
up meadow land. All words in a deed are to be taken most 
strongly against the grantor ; and, in the present case, the Acts of 
Parliament and consequent grants, must be taken together. The 
Court cannot merely, because the expression is '' covenants,*' in 
the plural nilmber,' and *' grants and articles," strike the word 
'' covenant" entirely out of the deed ; it should be executed as far 
as possible. The note says, — '* Lord Thurlow seemed strongly in- 
clined that a Court of Equity ought not to enforce a covenant such 
as this, under all the circumstances, appeared to be," and retained 
the bill, with liberty to bring an action upon the covenant. The 
parties did not try the action, and the cause coming on again. Lord 
Thurlow directed an haquiry, — What were the situation and cir- 
cumstances of the premises, and what would have been a reason- 
able bargain to have been made between the parties at the time? 
The Master to state all the circumstances, and this to be without 
prejudice. That inquiry was not prosecuted. In Bay ley v. The 
Corporation of Leominster, 3 Bro. c. c. 529, the ground was, that 
the tenant had suffered two lives to drop, instead of coming at the 
expiration of the first. Who would lay out money in building, upon 
a lease of only 40 years? As to the acts of the parties, even Lord 
Alvanley seems to think some circumstances may influence the 
judgment of the Court, noticing the distinction between the cases 
in England and Ireland. See Baynham v. Guys Hospital, 3 Ves. 
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I. 295. Many facts may be supposed that might very much influ- 
ence the judgment of the Court. Suppose it was represented to a 
purchaser to be a perpetual lease^ and he purchased upon that 
ground. It is certainly difficult to say the last lease is to be con- 
strued differently from the first ; but, from the conduct of the far^ 
ties for a century, facts may be presumed as to the first lease^ expen- 
diture by buildings to be erected, ^c, to warrant this construction. 
Before Cooke v. Booth can be overruled, the question ought to go 
to law. 

The case of Furnival v. Crewe, before Lord Hardwick, 3 Alk. 
83, was, that where the leases had been twice renewed, and each 
lease contained the same covenants for renewal. Lord Hardwick 
observed, *' the repeated renewals shewed the intention of perpetual 
renewal; besides which, there were ^nes to be paid upon every re-- 
newah at the option of the lessor. So that the covenant for perpe- 
tual renewal was not open to the same objection as in most other 
cases. 

In Tritton v. Foote, it was optional in the lessee, whether he 
should renew, and that no fine should be paid; and Lord Thurtow 
decided against perpetual renewal, on the ground that there was 
no mutuality, no fine was to be paid the lessor on renewal. 

Lord Mansfield and two others of the four Judges, in Cook v. 
Booth, decided not upon the circumstances of the lessees having an 
option, but upon the conduct of the lessor and his representatives, 
having four times renewed. 

This tenant-right of renewal is peculiar to Ireland, and its 
history is thus described by Lord Lifford, in the appeal case of 
Boyle v. Lysayhi : — " How long it has prevailed, I do not pretend 
to say ; it might have been first introduced in the north ; but in 
the south, I believe, it has prevailed since the time of the great 
Earl of Ormond, who, in order to people his vast estates in that 
part of the kingdom, and to invite a respectable and improving 
tenantry, introduced this tenure. It had the effect he desired ; and 
in the nature of the thing, these leases have a tendency to create a 
respectable and improving tenantry. It obtained till it had acquired 
these tenants great respect, and very valuable properties; inasmuch 
as they were considered to have a perpetual interest. In this I am 
warranted^ not only by the express words of the statute, but by 
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what it recites to have been decided by courts of equity, and coun- 
tenanced by the declaration of judges. These leases then were 
considered as perpetual interests^ and upon that principle they 
gained ground, and became a fund for settlements of every kind, 
for mortgages, and other securities for money. If a man had one 
of these leases, there would have been no more doubt of lending 
him the money, than if he had the fee. For some time, however, 
great difficulties did arise in courts of equity, concerning thes6 
leases. Tenants, like other men, are subject to that misfortune 
attending on human nature, of neglecting their own affairs. I be- 
lieve experience and observation will justify the remark, that man- 
kind in general are extremely negligent about what concerns 
themselves ; partly by business of another kind, partly by pleasure, 
they are diverted from looking into their own private affairs, and 
paying them that attention which they require. Hence it hap- 
pened that tenants neglected to make renewals upon the fall of 
the lives, and were guilty of great laches ; and landlords, there- 
fore, brought ejectments, and the tenants resorted to courts of 
equity for relief; and courts of equity, where the breach was made 
up by an adequate compensation, thought that they were entitled 
to relief; still considerable difficulties arose in estimating what 
should be a compensation, until that great man. Lord Chief Baron 
Gilbert, who presided in the Court of Exchequer in this kingdom, 
struck out the compensation of septennial fines^ considering the 
life as equal to seven years, upon the idea of the act which says, 
that if a man is not heard of for seven years, he is to be presumed 
dead. That compensati<m is a fine for seven years, with interest 
accordingly." Here it may be proper to remark, that the tenure 
in question, under the Duchy of Cornwall, commenced at or nearly 
the same period that this Irish tenure commenced. In the case of 
Anderson v. Sweet, 1717> he decreed a renewal to the tenant upon 
payment of septennial fines and interest, and the decree was affirmed 
by the Lords in 1722. Vide 2 Brown, p. c. 430, and 1 Ridg, 
Par. Ca. 178. 

In the case of Doctors Commons v. St, Pants, it was held, that 
though there was a contract for renewal, the Court would not de- 
cree one ; but this decree of Lord King* s was reversed in the House 
of Lords, and it was ordered that the Dean and Chapter should 
grant a new leaBe> upon the same terms and with the same cove- 
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nants (except the covenant for renewal) with the former lease. — 
Bettesworth v. Dean and Chapter of St. Paul's, 3 Bro. P. c. 389. 

Somerville v. Chapman, 1 Bro. c. c. 61^ was a case to compel the 
Master of St. John's Hospital to renew a lease held of the Hospital, 
upon payment of one year's rent, by way of fine. 

From 1713 to 1738 no larger fine than £60 had ever been paid. 
In 1738, the estate being much improved, a doubt was entertained 
whether the Hospital could take a larger fine without the consent 
of the lessee. Jones offered £600, and it was decreed that the 
Hospital might take it. In 1763 he offered ^1,000, which was 
refused; but Lord Hardwicke, 26th March, 1753, decreed that the 
Hospital should grant a renewal, upon payment of that sum. A 
new lease was granted accordingly, and Jones granted many under- 
leases, with provisions to renew, upon payment of one year's rent, 
whenever the Hospital should renew to him. Jones died, having 
devised to trustees, who applied for a renewal, which was refused. 
Mr. (afterwards Lord) Mansfield said. The single question is, 
whether the Hospital is or is not bound to renew, upon payment of 
stich fine as this Court shall think reasonable. In considering the 
proportion of fines, the present situation of the estate is not to be 
looked at, as the improvements were in contemplation at the time of 
entering into the covenants. 

The Lord Chancellor said, that the only line would be, to refer 
it to the Master, to report what the fine should be. The contract 
with the under lessees is only that they shall be renewed when the 
original lease is. 

These lands were, in the time of George III., considered of very 
little value, and were long since* given up to the Parliament; and 
though last, not least of the authorities that I have quoted, I beg 
to call attention to the speech of Mr. Burke, in the House of Com- 
mons, upon his motion for leave to bring in '*A Bill for uniting 
" the Duchy of Cornwall to the Crown ; for the suppression of 
*' certain unnecessary offices belonging thereto; for the ascertain- 
" ment and security of tenant and other rights ; and for the sale of 
" certain rents, lands, and tenements within or belonging to the 
" said Duchy ; and for applying the produce thereof to the public 
" service." 

* In the reign of James I., when a constitution was framed, establishing a 
perpetuity of interest in the tenant. See Statute 21 James I. 1623. 
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In the course of that speech, which may be found in the thirJ 
volume of his works, p. 265, Mr. Burke observes, that these prin- 
cipalities [Wales, Duchy of Lancaster, County Palatine of Lan- 
caster, Cornwall, and Chester]] are so far from contributing to the 
ease of the King, or to his wealth or dignity, that they render 
both his supreme and his subordinate authority perfectly ridicu- 
lous : that if the Crown has any favourite name or title ; if the 
subject has any matter of local accommodation within any of these 
jurisdictions, he iheant to preserve them and to improve them, if 
any improvement could be suggested. As to the Crown — rever* 
sians or titles upon the proper ty of the people — ^he proposed to con- 
vert them from a snare to an independence, into a relief from their 
burthens. He proposed, therefore, to unite all the five principa- 
lities to the Crown and to its ordinary jurisdiction ; to abolish all 
those offices that produce an useless and chargeable separation from 
the body of the people. To compensate those who did not hold 
their offices at the pleasure of the Crown ; to extinguish vexatious 
titles by an Act of short limitation ; to sell those unprofit^ 
able estates which support useless jurisdictions ; and to turn 
THB TENANT-RIGHT INTO A FEB, Oft stick moderate terms as would 
be better for the State than its present right, and which it was impos- 
sible for' any rational tenant to refuse. 

The principles, I lake it to be, which govern this case, are. That 
because of repeated renewals, encouraged and guaranteed by theLegiS" 
lature ; because of all the dealings between the parties for upwards 
of two centuries, and in particular the dealings in 1777, and the pur'- 
chase made of the rent from King Charles I/, by Sir Robert Clayton; 
because a price or consideration has been paid for renewal from time 
to time, and the Vfilue of money is especially to be looked at when 
those fines were paid, and more especially in the \7th century; and 
because the renewal is not optional to the lessee, but is peremptory 
upon both parties; therefore the right of renewal is perpetual. 

Thirdly. On the reasons which are the grounds upon which 
Lord Brougham dismissed the Bill, 

It is with much pain that I find myself forced into a commen- 
tary upon the judgment of the learned Judge in this case, which 
must be equally painful to his Lordship to read, if my argument 
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has any weight — looking at the value of the question, and the hun- 
dreds of persons that judgment has consigned to ruin and liti- 
gation. 

The talents of the learned Judge are sa powerful, as to throw 
any that I may possess into obscurity. I have, nevertheless, a 
duty to perform to my clients, which is paramount to all other 
considerations. Those clients are younger* children, whose sole 
dependence was upon this property, which has been (as I maintain) 
unjustly taken from them. But this is not the only injury in- 
flicted : the eldest son. Sir William Robert Clayton, is liable, upon 
the covenants of his father with the tenants, to the enormous 
amount of half a million of n^oney, by reason of the tenants' estate 
being also gone ; that estate which the tenants had so recently 
built with their own money, under the impression that they had 
good estates in the term granted them, as other tenants had in their 
building leases, and reljdng mpon the covenants of Sir William 
Clayton. If tiie learned Judge has committed an error of judg- 
ment (and we are none of us infallible), the painful duty of shew- 
ing that error has fallen upon me ; and I am sure, if the learned 
Judge be convinced that there is error, he will readily acknow- 
ledge it ; for it may be truly affirmed, that when a Judge acknow- 
ledges error, he elevates his character, whilst he seems to be only 
discharging his conscience. If, on the contrary, my argument is 
without foundation, I hope for his indulgence — ^that he will impute 
it to the ardour of the counsel for the client, and not to any per- 
sonal feeling. I rely for my argument alone upon the great expe- 
rience I have had as a • conveyancer, without which I would not 
have looked at a case of such extraordinary difficulty and magni- 
tude. 

I think it unnecessary here to enter upon the observations made 
by the learned Judge, upon the petition of right presented in this 
matter, because I do not think it was a wise proceeding. 

The learned Judge commences with rejecting the case of Floyd 
V. Buckland, 2 Freeman Rep. 268, pla. 337, cited by the Counsel 
for Sir William Clayton. His Lordship admits the principle laid 
down in that case, but denies its applicability here. I cannot, 
however, do better than use his Lordship's words: " I shall again 
" resort to the authorities that have been cited j their real applica- 
^^H^ity to this case I really profess myself as yet not very able to 
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" comprehend them, because they seem to me to lay down propo- 
*' sitions of law which don't in the slightest degree admit of denial; 
as, for example, in the case of Floyd and Buckland, which was 
cited to-day, that if I lead a man by parole promises, under- 
standing, faints, shrugs of the shoulder, smiles of the countenance, 
*' winks of the eye, or in any other way. I will put it much larger 
than Floyd and Buckland put it ; but if I in any way, by writ- 
ing, parole, by words, by gesture, or dealing, in any manner 
or way, by myself or through my agent, inducing an individual 
*' to expect a lease of my property, and to lay out his money on my 
property on that expectation, that in equity I am lessor and he 
is lessee ; the Court will hold 1 have granted the lease, because 
" I ought to have granted it, and they will compel me^to grant a 
" lease. Does it follow, because I have, by any or all of those 
'^ means, induced an individual to lay out his money on the expec- 
" tation of a lease for thirty-one years, determinable on three lives, 
" or ninety-nine years, determinable on three lives, and he has 
" laid out his money expecting that at the end of that ninety- 
nine years 1 shall add ninety-nine more, which is the pre- 
sent case ; or expecting, that as these three lives should drop in, 
" I should allow him to fill up for ever (which is another part of 
" the case) ; is it, therefore, because he has formed an unreasonable 
'' expectation, that I am bound by that in this Court ? Under the 
'' authority of Floyd and Buckland — a totally different case-^ case 
" of no lease granted, yet leading to an expectation of it — does 
" it follow that I am bound, therefore, to fulfil expectations 
" which, 1 say, are unreasonable and groundless in themselves; or, 
" at all events, as against me are groundless expectations, and 
'' whereof this Court will not, and cannot, and ought not to take 
'' any notice, inasmuch as I have done nothing to excite those ex- 
^' pectations and to cause that outlay of money." 

And in a subsequent part of his Judgment, the learned Lord 
says : — *' It is undeniable that the property of the Duchy may, 
" like that of any other body, or any individual, be so administered 
*' as to create rights against which those who may have suffered 
" them to be established will in vain struggle. If any lessor so 
" treats his tenant as to make Aim believe that he will renew his 
'* term ; if, on a faith so induced, the tenant expends his money, or in 
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" any other way becomes a losers the lessor wUl be compelled to give^ 
'^ him such renewal as his own conduct may have Idd the tenant 
'^ to reckon upon, e^ecially if the thing done by the tenant in any 
*^ tvay redounds to the advantage of the Lord, and that the case of 
Floyd V. Buckland and Allen v. Bower will prove thid, were an 
authority to demonstrate so plain a proposition wanting." 
Now, to prove that Sir William Cla3rton does come within the 
case put by the learned Judge, is to prove the right of renewal 
according to his lordship's views of the case ; and I think, looking 
at the title of Sir William, there Can be little difficulty in establish- 
ing that right. 

The case of Floyd v, Buckland is most certainly in some 

respects a totally different case from the present,— It was that of a 

« 

tenant laying out money in improvements upon the promise of a 
lease, which the lessor afterwards refused to grant, but which the 
court compelled him to do. 

Whether the expectations of Sir William Cla3rton were ground- 
less or unreasonable, I humbly submit that I have already said 
enough to disprove, but I shall enter more fully into thi&t in a 
subsequent part of this argument. 

The learned Judge next applies the same observations, almost 
in terms to the case before Lord Thttrlow, of Allen v. Bower, 
before referred to ; "Whereas in that case, which was between private 
persons, Lobd Thurlow was clearly of opinion that the injunc- 
tion ought to be-continued, and that the plaintiff would be entitled 

< 

io such a term of years as was of the value of the mdhey he had 
expended in improvements. 

His lordship then proceeds to observe, that " if any thing could 
" be shown in the conduct, not in the expectation of the lessees — 
*^ for that was not enough — but if any thing could be shewn in the 
'* acting of the lessees authorized by expectation — authoHzed by hopes 
" held out — either upon understanding not mhde positively, or in 
words, for he did not require that, but a course of dealing and 
transacting adopted by the Crown, or those representing the Croum. 
If the Crown had at any time much more ; if it had through a 
*' considerable period of time given reason to believe that these leases 
*' should 'be renewed to ties quo ties by filing up the lives as they 
*' dropped, or by extending the absolute term if the time eapired, 
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and upon that Jaith they not only laid out nioney^ but took the 
lease for a fall consideration ; in such a case at law, and much 
more in equity, if the party takes a lease for 99 years, upon the 
understanding brovtght in by the lessor, that he should have it 
renewed at the determination of that period, though he does not 
layout a farthing' upon it, it is quite immaterial, there is a suffix 
cient consideration, he has a right to a renewal if he positively 
^' undertook it, and in equity he has the same right as at law, 
whether he laid out his money on the faith of it or not/* Let 
that be proved, and there is an end of the case. Let liiat be 
proved, and there is a conversion of a voluntary into a compulsory 
renewal. Let that be proved in any part^ there is no doubt 
" whatever that this would cease to be a power in the Crown, and 
that the parties, lessees, be they three or be they three-hundred, 
and the mesne lessees be they one or be they one-hundred, it is 
*' immaterial, they have an entire right to a renewal, and that at 
" £16. 10.^. 9f/. on the renewal, toties quoties." 

These are the words of the learned Judge. I cannot go so far 
as his Lordship, for I must deny the right of the tenant to a 
renewal, as a right upon a mutuality ; if he has broken the expec- 
tations he gave his lessor, that to entitle him to such a right he 
would lay out money in improvements, and failed in doing so ; 
nor can I admit that any legal right eansts at all; but I will take his 
own position, and insist, that the course of dealing adopted by the 
Crown and the Parliament has, through a considerable period of 
time, (as shewn by the title), given reason to believe that these 
leases should be renewed upon payment of reasonable and equi- 
table fines; large sums of money have been expended by the 
lessee in improving the estate, and bringing it, even since the last 
grant, from a rental of ;£328. a year, to its present rental of 
upwards of £20,000. a year. 

The motives of the Parliament and the Duchy for giving the 
right of perpetual renewal were, that it would induce the lessee 
to be the more ready to improve the estate, by which means the 
revenue of the Duchy would be increased, and on that view they 
were motives of interest ; a full consideration has been, therefore, 
given for the lease with the right of renewal attached. The 
evidence, I humbly submit, sufficiently proves the facts, and. 
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assuming that conclusion^ then, according to Lord Brougham's view 
of the case, the lessee has an entire right to renewal. 1 do not, 
however, think, with these facts supported, that he is entitled to 
a renewal at £16. 10s. 9d. on that renewal, toties quoties, but at 
the accustomed fine upon the amount of rent received by him, 
because without these fines the Duchy would be without revenue, 
and that never could have been contemplated. 

The learned Judge very properly observes, that "a man's 
" estate is not to be taken away from him on surmise ;" but the 
same observation applies to equally the lessee as to the lessor. 

I also humbly submit, that the learned Judge travels out of this 
case when he places this property in comparison with that of the 
Dukes of Bedford, Norfolk, Portland, &c. Sir WiUiani Clayton 
has a higher right than ordinary tenants would have against 
ordinary landlords. A principle of dealing and good faith has 
been established by the legislature ; upon this principle Sir William, 
his ancestors, and all his lessees have dealt with this property. 

The. comparison, if insisted upon at all, is in direct opposition 
to the view the learned Judge has taken of this ci^se, because the 
leases granted by these persons were so granted, not for the un- 
certain period of a life or lives, but for an absolute term of ninety- 
nine years, as an inducement and encouragement for the lessees to 
lay out their money and improve the lands, who were under ex- 
press c(n7e^a^^5 to build and improve. No sort of expectation yrs^s 
either held out or looked after for a renewal, nor does any such 
lessee expect it. 

Here is an estate held for near two centuries, under quite a 
different tenure — ^here, enormous sums of money have been laid 
out upon a barren waste, voluntarily, not under covenant as in the 
case of the tenants of ike Dukes before named ; not upon a long term 
certain, as the leases of the before-named Noblemen have been 
granted, but upon a lease that might have expired the day after 
it was granted, but for the tenant-right of renewal ; and for the 
granting of which lease Mr. Clayton not only at his own charges, 
and without compulsion, covered the land with buildings, but he 
also paid, a$ a consideration, twenty years of an absolute interest 
in the estate which he possessed and surrendered to the Duchy^ 
and further purchased up the right of all the tenants. His 
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vested right so surrendered was larger as a vested right than the 
interest granted him by the lease of 1777- Would Mr. Cubitt 
have built Belgrave Square upon such a lease, and have given 
such a consideration? — would Mr. Burton have built upon the 
Duke of Bedford's estate ? — or, would any of the builders upon 
the Duke of Portland's, or Lord Southampton's estates, have been 
content with such a lease ? 

This is the better way of bringing home Lord Brougham's 
comparison. Sir William Clayton had in 1777 a vested interest 
till 17^* independent and without any sort of contingency. The 
first life died in 1828 : so that Sir William Clayton and his lessees 
have in fact laid out half a million of money itpon a term of 
thirty years and to adopt the language of Sir Samuel Romilly, in 
the case of Iggulden v. May, " who would lay out money in 
building upon such a lease," but for the tenant-right of renewal 
annexed to it According to his lordship's argument, with this 
they are to be content ; while the tenants of the Noblemen named 
by the learned judge, are in the enjoyment of leases for ninety- 
nine years certain, at fixed ground rents. This is the strength of 
the comparison, and any conveyancer must be convinced of its 
value. 

Upon the long dealing and good faith established by the Parlia- 
ment, this outlay was made, and has been continued by the lessees 
to the present time. What the intention wais of the contracting 
parties at the time of the last grant, is sufficiently evidenced upon 
the face of the title. The Act of Parliament obtained by Mr. 
Clayton previous to obtaining that grant, fully explains the inten- 
tion, and expressly empowers Mr. Clayton to enter into a covenant 
in any leases to be granted by virtue of that Act, *' that he would 
apply for, and if the same could be obtained on reasonable 
terms, procure, such renewal or renewals of the Letters-patent 
as should from time to time enable him to complete and make 
up the full term of years which he should grant, or contract to 
*' grant.*' And the Act expressly recognises the right and benefit 
of renewal in Mr. Clayton. 

The judges to whom the bill was referred, report, among other 
facts before shewn, **'that the premises were assigned by the 
" settlement to Trustees in trust, from time to time to renew the 
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" lease ; atid they considered it reasonable that the bill should pass 
^' into a law :" and that after the bill had so passed^ the grant was 
made by the Crown to the Trustee of the settlement^ upon the 
trtists of that settlement ; the grant is duly enrolled hy the Duchy y 
and the Crown has bound itself to sbe those trusts performed. 
Even a purchaser claiming under raie, who claimed under Letters- 
pateilt^ in which there was a trusty has been held to be affected with 
notice of liiat trusty see Dun<5h v. Kent, 1 Ves. 319. Nor will the 
case of the London tradesman . or shopkeeper^ also put by Lord 
Brougham^ approach near or even at all to the present case. 

There is not the shadow , of a • cixiiparison that can with any 
justice be made; — such leases are without a grain of mutuality. 

How stand the &cts of this case which the learned judge 
required^ be proved m order to establish the right, and which he 
denies having been proved, viz., " That the course of dealing and 
transacting adopted by the Crown or its representatives, has, 
through a considerable period of time, given reason to believe 
that these leases would be renewed toties quoties, by filling up 
the lives as they dropped, or by the ext^iding the absolute term, 
and that upon that faith the lessee laid out his money." Here 
the learned judge rests the whole question between Sir William 
Clayton, and the Duchy. Now I humbly insist, that the whole 
title is one series of these dealings and transactings as I have made 
appear. The period runs over near two centuries, and upon the 
^ith of the tenant-right >of renewal, the lessee has by an outlay of 
money, increased sthe value of the estate frcmi ^250. to £2(),000. 
a year. 

I don't think it of importance for me to make any observations 
in following the learned Judge through his remarks upon the title 
of the Duchy. The letters-patent of Edward III., and the rights 
of the Duchy of Cornwall under it, will be found at large in the 
Prince's case, 4 Coke's Rep. 145. See also Lomax v, Holman, 
1 Ves. sen. 294. 

Lord Cdke sagaciously observes upon the charter granting the 
Duchy to Edward the Black Prince, and creating him Prince of 
Wales, that in this charter there is a great mystery, for less than an 
estate of inheritance so great a Prince could not have ; and an ab- 
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iolute estate of inheritance in so great a Principality as Wales (this 
Principality being so dear to him) he should not have^ and, there- 
fore it was made sibi et heredibus suis regibus. Anglic — that by 
his decease^ or attaining to the Crown^ it might be extinguished in 
the Crown. 

The learned Judge then considers the case to be exactly the 
same with that of a private person exercising power of leasing, " in 

such a way as seldom to make any change in the lessees^ so long 

as they performed their covenants, and continued to cultivate, to 
" mine, or build." 

Looking through the whole of this title^ for near two centuries, 
up to the time of the last grant inclusive, I iind no one covenant 
from the lessee to cultivate, or to mine^ or to build. All is voluntary 
on the part of the lessee. The due payment of the ancient rent 
seems to be the burthen of each grant, and the renewals of the 
leases to be that of each Act of Parliament. Nay, so much did 
the Parliament intend that the perpetual estate should be in the 
tenant, so as to encourage him to improve the lands, that it is 
enacted, " That no man do pay any fines for alienations of lands 
holden of the King^ as of his Duchy of Cornwall** See petitions to 
the Commons, and their answers. Rolls, in the Tower of London. 

The learned Judge then proceeds to say, " That this case is in no 
one particular distinguishable from the case of very common occur- 
rence, where a private landlord has, from motives of kindness, 
allowed the same families long to farm his land, or, from motives of 
interest, has granted long leases, to encourage mining, building, or 
other speculations, demanding great outlay of capital, and has 
renewed, from time to time, the term for such purposes originally 
granted. 

1 humbly insist, that this case is in every particular distinguish- 
able from those first put by the learned Judge. I see no motives 
of kindness throughout this title operating upon each successive 
raiewal. I see nothing but sterling money as a consideration for 
the granting an acknowledged right, I consider that the Acts of 
Parliament operate as covenants would operate between private 
persons. 

The second case put by the learned Judge, as arising from mo- 
tives of interest, speaks for itself, when compared with the present ; 
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but, continues his Lordship, " there has been nothing done in this 
case to excite the expectations and mislead the tenants into expen- 
diture ; and there exists no power of perpetual renewal by any 
portion of the title that he could perceive to be in the Duchy." 
From what I have shewn, can it be for a moment denied, that 
every thing was done that could be done by the Diichy officers, as well 
as by Parliament, at the time of the grant, to the trustee of the 
settlement of Sir William Clayton, to excite the expectations, and 
mislead him and his sub-lessees into expenditure. The Duchy even 
went so far as to grant a term of years differing from all preceding 
grants, for the express purpose that Mr, Clayton might grant a Qb 
years' term or more, for building purposes, which his right of re- 
newal would enable him to make good, and which is so forcibly 
explained by the Act of Parliament enabling him to grant those 
leases ; and upon the faith of this right, upon the faith of the title 
which I have shewn ; Sir William Clayton granted building leases 
to his sub-lessees, and granted them covenants of renewal, so as to 
make up the term granted, to which his heir is now liable. I do 
think that a greater case of -deceit and oppression (which are very 
mild terms \xi use) cannot be found. 

I admit that, originally, there existed no power in the Duchy of 
perpetual renewal ; but this power has been, from the time of King 
James, expressly created, and continued by the Legislature, to 
whom those lands have long since been given up. This right has 
been paid for, and been constantly exercised and enjoyed by the 
present claimant and his ancestors ; not as a shopkeeper, holding 
from father to son, under a private landlord ; not as a tenant under 
the Duke of Portland and the other great landowners named by 
the learned Judge — all of whose interests are certain and fixed, and 
were so at their creation — but as a right conceded for valuable 
CONSIDERATION BY PARLIAMENT. The Acts of Parliament are an 
admission of this right of renewal, for without such a right, was a 
term depending upon three lives, and for which a very large consi- 
deration was ^iven, sufficient for budding purposes ? All the Acts of 
Parliament declare it insufficient. Look at all the Acts of Parlia- 
ment for building upon the Crown lands — are they not all for 99 
years certain } As evidence, see the Acts relating to Regent- 
,Charing-cross, and the site of Carlton Palace. Then if Mr. 
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Clayton had no such right;, as the learned Judge contends he had 
not, the Duchy and the Parliament conspired together to commit 
a gross fraud upon Mr. Clayton and his suh-lessees, by exciting 
their expectations, and misleading them into so great an expense^ 
upon a supposed right, which they encouraged but did not intend 
to acknowledge. 

The learned Judge then again goes into the history of the 
Duchy, which I have already said may be found in detail in 
Coke's Reports, and I humbly submit, that all his comments upon 
the various Acts of Parliament are directed to the legai right, and 
not to the equitable. Sir William Clayton has certainly no legal 
right to a renewal, and therefore all this portion of the learned 
Judge's argument goes for nothing, sitting and judging as an 
Equity Judge, The right claimed is one purely equitable, to which 
the argument does not extend. 

The learned Judge then says, ^* It was afterwards deemed ex- 
pedient — indeed it probably was necessary — to give some exten- 
sion to the leasing power, for the purpose of encouraging buil- 
" ders. As early as 1777, by letters-patent, the Duke of Corn- 
" wall (his late Majesty George IV.) had granted to the Clayton 
'^ family a lease for 99 years ; but as the enabling Acts then in 
•^ force only gave a power of leasing for three lives, these letters- 
<' patent would not have been valid had not such three lives also 
'' been added as a qualification. This was accordingly done, 
" though it is contended, from the frame of this grant, and the cir- 
" cumstances of it, that it was intended to be reneived as the lives 
" dropped. This is only part of the general question now before 
" us, there being nothing in the patent to carry the term beyond 
*' the lives of the cestui qui vies mentioned, and nothing whatever 
* of renewal referred to, there being also an absolute want of all 
" power to grant such a lease as is contended for, at that time, to 
any person or on any consideration." 

Under these Letters-patent the lessees took, held, and built. 
But in 1793 it was deemed advisable to enlarge the leasing 
power, and by the Act thei\ passed, upon a recital, that various 
applications for building leases had been made, and that the 
" parties could not undertake such operations, if they had only 
'* terms of thirty-one years or three lives, the Duchy was ex- 
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'* 'preKsly empowered to grant leases for the absolute term of 
" ninety-niiie years on iniproved annual ground rents. This Act, 
'* from the beginning to the end, says nothing of renewai, but it is 
" equaily silent as to the leases already granted for ninety-nine years, 
'^ determinable on three lives. It is said indeed to confirm those 
*' leases ' made/ as well as those ^ to be made ;' but if we were to 
admit that it confirms all of them by the use of these words^ 
they occur in the first section before a single word has been said 
of the expediency of granting leases for ninety-nine years 
'* absolute ; and it confirms them expressly ' according to the pur< 
port and content of the said leases and grants.' So that sup- 
posing the words^ ' made or to be made/ extend backwards to 
grants already in existence. As to the Letters-patent, 1777, these 
are only validated ' according to the purport and contents,' which, 
*' of course, gives the parties, in this case, ninety^nine years determi- 
*' nable on three lives, without any right op renewal." 

Here is at one view the construction placed by the learned 
Judge upon the title of Sir William Clayton. 

I have already observed upon the dealings between the parties 
in 1777» — I^^ AS the leahied Judge advances^ it was deemed ad- 
visable in 1793 to enlarge the leasing power because parties could 
not undertake building operations^ if they had only terms of thirty- 
one years or three lives, with what justice is Sir William Clayton 
held to a lease specifically for three lives, after he had undertaken 
and completed such operations ? — I would ask, why did the Duchy 
officers grant the lease of 1777 to the trustee of Sir William Clay- 
ton's marriage settlement, upon the trusts of that settlement, if 
they did not intend to recognize the right of renewal ? one of tiie 
trusts being to renew from time to time. Will any conveyancer tell 
me that the Duchy has not implicated itself in the execution of the 
trusts of that settlement, which most certainly they would not have 
done, but for the right of renewal vested in Sir Wm. Clayton — Is it 
at all feasible that these officers would have made such a grant in 
ignorance ? Can it be for a moment entertained that they were 
not well acquainted \vith the rights of both parties? "Would the 
Judges have made the report before-mentioned, had they not been 
convinced, from the evidence, that Mr. Clayton had the right of 
renewal ? What are the acts of the surveyor of the Duchy, its 
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i|Ctiiig officer, {who is supposed to know the rights of the Duchy 
better than any other person,) but conclusive evidence of the right 
of renewal bemg vested in Mr. Clayton. 

If ao such right existed, why did the Duchy enrol the mortgage 
to this officer, rvith all right and benefit of renewal to the lease 
belonging ? and the jir^t building lease I find granted, was con- 
tracted for by this (ifficer for a term of ninety-nine years absolute' 
I will put it to the learned Judge, that supposing all the dealings 
oi 1777 had been made with a private person^ and that money 
bad been laid out in improvements upon the faith of those deal- 
ings, would the Court of Equity have refused the right of renewal. 
My views of the " true purport and contend' are, that it gives the 
lessee an estate for ninety-nine years, determinable upon three 
lives, upon the trusts of the settlement, which carried with it a 
right' oj renewal that has been adopted and acknowledged by the 
Duchy. 

The Letters-patent of 1777 are part and parcel of those of 
1660, and it will be admitted that length of possession, not merely 
of land, but of many rights connected with an enjoyment of land^ 
will confer on a person an indefeasible interest in them ; and all the 
authorities have established, that where money is laid out in im- 
provements, it is sufficient to warrant a construction of perpetual 
renewal. 

His Lordship then again draws a comparison between this case 
and the tenants of Lord Fitzwilliam in Yorkshire, and of Lord 
Westminster in Middlesex, where I cannot see the shadow of a 
comparison. The tenants of these noblemen certainly never cchi- 
template a renewal, of their expiring leases. I do not know the 
mode of letting in Yorkshire, but my experience has shewn me, 
that tenants in general require building leases for ninety-nine 
years, or at the least sixty-five years certain, before they will 
expend money on building; they expect no greater term, nor is a 
renewal held out to them; they enter strangers upon the land. 
They are bound, by strict covenants, to build and improve, and 
are expected to quit at the end of the term, whereas Mr. Clayton 
was not bound to build or improve at all. 

Comparing these tenants, with Sir William Clayton's title as 
an argument against his right of renewal is, I humbly submit 
fighting with shadows.^ 
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The learned Judge^ as a reason for his decision^ says, ** were I 
to give judgment against the Crown, I should make every 'title 
throughout the Kingdom shake, and conjure up a fearful group, a 
sort of dark fantastic suitors to blacken this Hall, and fill its air 
*' with novel and discordant sounds, uncouth to alt learned minds, 
'' and involve the community and all its real property in a maze of 
'^ groundless and less pitiless litigation.*' 

If this were the only reason of the learned judge, I humbly 
insist that it rests upon very frail ground, for as there is no other 
title in the Kingdom so situate, the fearful group to be conjured 
up to blacken Westminster Hall would be confined to the tenants 
of the Duchy, they would form the community ; and their rights, 
be they just or be they unjust, would be the only discordant 
sounds that were to involve, not all the real property of the King- 
dom, but certainly all the property of the Duchy of Cornwall 
similarly situated in litigation. 

The entire host named by the learned Judge viz., " the 
" Duchies of Portland, of Bedford, of Sutherland, of Cleve- 
" land, and of Rutland, and all other proprietors, both great and 
small, in the towns and in the country, would be bound to renew 
at the tenants' good pleasure, if his lordship gave judgment for 
Sir William Clayton," yet not one of those proprietors have a single 
estate or a single tenant so situated, so peculiar as Sir fVilliam 
Clayton and this estate. 

There is no one precedent upon record to govern this case, and 
the rights of Sir William Clayton being granted, in my opinion 
would, instead of destroying the relation between landlord and 
tenant (as held out by the learned judge) strengthen that relation, 
because as and when the tenants' leases fell in, the rental of the 
lessee of the Duchy would be increased so in a just proportion 
would the fine payable to the Duchy be increased, as often as a life 
dropped, or as a renewal should be required : and it is my humble 
opinion that in Equity, which looks to the intention of the parties, 
(to say nothing of moral justice,) Sir William Clayton was well 
entitled to, and ought to have had, the relief he sought. 

Fourth. 

On the Fine of j672,000. demanded for renewal. 

The payment of renewed fines, and the acceptance of new leases. 
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is an acknowledgment of the tenure, or^ in other words, that the 
Jee is in the landlord or owner of the soil. The rent without the 
fines would not be sufficient to preserve the evidence of that 
tenure, if rent only were paid, and there were no evidence of 
renewals or payments of fines. The state of things in such a 
case would create a presumption of a fee-farm being . in the 
tenant. Now the tenure, that is the fee in the landlord, may be 
an important consideration in the value of the property, and the 
renewal fines are the preservatives of that tenure, and the renewed 
leases the documental acknowledgment thereof. The fine is the 
principle and essential object, and the renewal is only to enforce 
the payment. 

I believe that I have sufficiently shown what hath been the 
custom with reference to the fines paid for renewal by the late Sir 
William Clayton and his ancestors, since the year 1670, and that 
the average of those fines has been one year's rent, and something 
more. The fine demanded of the late Sir William Clayton, was, 
I find, the enormous sum of ^7^,000., calculated upon the rental 
received by the tenants, and not upon that received by Sir William 
Clayton, and which amounted to £1,238. a year only. 

I really don't think that it requires much argument to shew, 
upon which rental the fine ought to have been calculated, though 
I humbly insist that the fine ought to he calculated upon the rental 
of the estate in 1777, for to use the words of Mr. (afterwards 
Lord) Mansfield, in Somerville v Chapman, " the present situation 
." of the estate is not to be looked at, as the improvements were 
''in contemplation at the time of making the last grant;" and 
this mode of calculation was adopted by the Court, in Waston v. 
The Master of Hemsworth Hospital, as I have before shewn. 

It does not appear to me that the Duchy officers ever intended 
to resist the tenant-right of renewal, save by demanding such a 
fine as must of necessity be refused, and thus they might be 
quietly enabled to take the estate. This further appears to have 
been contemplated by the extraordinary saving clause in the Act 
Ist and 2nd William IV. cap; 5., which saves the rights of all 
persons except the King and his lessees ; hut as against the lessees, 
such a saving is, repugnant and void. 

After all I have said and shewn as regards the rights of Sir 
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William Clayton^ such a fine as that demanded must be considered 

I 

by every honest man as exorbitant and oppressive — against all 
justice^ legal, equitable^ and moral ; and^ certainly, no brilliant in 
the dignity and honor of the Crown. I am informed that the 
whole income received by Sir William Clayton from the estate^ 
would not even have insured a greater sum than ^20^000. upon 
the death of the first life^ and that so far from the Duchy consi-^ 
dering it had any interest in the estate, beyond the accustomed fine 
and the ancient rent, at the death of the first life, they [had not 
even any plan or particular of the estate, nor did they know 
any thing about it 

Unfortunately the loss occasioned to those whose cause I am 
called upon to advocate, by the decision of the learned Judge who 
heard this case, is not confined to them alone, but has entailed 
ruin upon hundreds of Families, Sir William Clayton and his 
lessees pinned their faith to the Parliament, — to Sir William's 
right of renewal — ^to the honor, dignity, and justice of the Crown- 
Sir William covenanted with most of his lessees, that he would 
pay the renewal fine, from time to time, without requiring con- 
tribution from them, and that he would give them the benefit of 
each renewal until their terms had run out, when the income of 
Sir William Clayton becoming increased, the fines to the Duchy, 
upon renewal, would also increase in a due proportion, and it 
was only by means of this covenant that Sir William Clayton 
could let the lands. Many years elapsed, as I have shewn, before 
the estate could be let. The dates of the leases are from 1786 to 
1799, and the under-leases are of course of a still later date. 

From the papers laid before me, I find that the houses were 
erected about thirty-five years ago, at a time when materials were 
at their highest price, and when wages were equally high, and 
upon an average of the whole estate, the houses have not produced 
to the lessee ^5. per cent, per annum upon the first expenditure, 
and that capital is lost. 

When this fine was demanded. Sir William Clayton, in order 
to save his tenants from the impending ruin hanging over them, 
called them together to see what could be done by dividing and 
apportioning such a fine, but they found it perfectly impracticable 
to raise such a sum upon the whole estate. 
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These facts^ it appears^ were represented to the Duchy officers ; 
had they been as fairly represented to the Sovereign, I am sure 
the grievance would have been instantly redressed. The fountain 
of honour and grace would not have wantonly consigned hundreds 
of his subjects to ruin, as a reward for the extraordinary benefits 
they have given to this estate. What was the conduct of the 
officers of the Duchy upon these representations being made to 
them^ when they at once saw the ruin and misery with which the 
tenants were surrounded? Did they even offer relief? Yes, they 
offered (upon what authority, or with what legality, I cannot dis- 
cover,) to renew to one class only of the Lessees, or the occupiers of 
the houses, upon the immediate payment of a considerable fine for 
one life, and reserving a ground rent ; and my instructions are, 
that the Duchy officers, since they seized the estate, have granted 
leases of nearly the whole of it to strangers, for the life of the 
Princess Victoria, taking fines and reserving a small ground rent. 

I am not called upon to give an opinion upon the value of these 
leases, should a demise of the Crown take place, or should a Duke 
of Cornwall appear. The persons who have taken them must 
look to that. 

Upon the whole, therefore, relying upon these reasons and authori- 
ties, I humbly insist, on behalf of the younger children of the late 
Sir William Clayton, who are devisees of this Estate under his will, 
that they are entitled to a new lease, according to the custom that 
has so long existed, at the ancient rent, upon the payment of the 
usual fine to he calculated upon the rental of the estate at the time 
the last grant was made. 

This estate has long since been given up to the Parliament, 
which has dealt with it ever since, and has repeatedly redressed the 
grievances of the tenants by granting bills of relief. The Parlia- 
ment was, therefore, the proper place that Sir William Clayton 
should have applied to in the first instance, and I now advise a 
petition to be prepared for the Parliament, stating the whole facts 
of this case, and praying an enquiry and relief, and let notice be 
given of such petition to the Duchy Officers. 

T. G. WESTERN, 

Middle Temple. 
Ut August, 1835. 
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